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| lowing Superſtructure. W 7 


Of the nature. of Treſgaſs Vi & Armis, aud 
wherein it differs from Trover, Reple- + 


vin, Ejectment, and Treſpaſs on the 
„ %% ene a Ee 


.$ 


EF. 


of this Subject (as Wi ſettled at Common- 
Law) I ſhall firſt la down ſome general 
Maxims, and then ſhew wherein it differs from 
other Actions, which ate of ſome likeneſs to it in 
reſpect of Tort; and in the next Chapter I ſhall 
further explicate it, in ſhewing the Gif# of the 
Action, and what ſort of Poſſeſſion or Entry is 
requilite to maintain this Action; wherein it will 
not be improper to add ſomething of Treſpaſſes by 
relation, or what ſhall make a Man a Treſpaſſer 


b initio: All which will fully unfold the Notion 


of Treſpaſs, and be a firm Foundation for the fol- 


2 


* 8 * PF 
8 * 
- 


OR the clear underſtanding of the nature 


9 


3 ee Lawor Crea. 

4 A As for exact Logical Definitions or Diviſions; 

Il Dicbotomies, Trichotomies, and ſuch-like elaborate ( 
= . * _  — andflibile,as well as unprofitable fineſſes, Fſhall leave 
BB tdi thoſe who have time and leifure for _ diverſions I © 
2B F that nature; our Common-Law-ſtudies obliging' Ml 2 
1 us to a true ſubtlety of Rariocination and Pleadings, IM * 
* Vvefratem && certitudinem in ueniendi gratia non di- li 
= 3 andi; between which and the other ſußtleties tl 
FF "be e is 43 much difference, as there is betwixt the 4 
1 An es and skipping volubility of à Wrangling Ml © 
8er, and the ſtated Gravity and prudent Ar- * 
a ee of a Serjeant at . BF 
HET? ; Treſpaſs may be defined to be a Tort-feaſance, 5 


doing wrong with Force and Arms, to the Da- 


mage of another in his Perſon, Eſtate or Intereſt: 
And this will comprehend all the forts or ſpecies 
»„fk Treſpaſs, as you will find in your further per- 
aſal hereof; and the reaſon of the addition of i © 
ttz form of words, Vi ami, you will fee 


But, to explicate the true Notion of it, Note, 
_— 1. Treſpaſs diſaffirms Property. Therefore the if; 
—— . -  Plaintiif ſhall recoier thi value in Damages; ex- the 
= cCept in Actionof Treſpaſs or Raviſhmentof a Ward, 
for in that he doch not renounce the Property: I L, 

Nel. p. 96. Croke Fac. 147. Bagſhaw*s Caſe. N 

Tet, though I have my Goods and Chattels again, 
EE Cape I may bring my Action of Treſpaſs for the Tore IN 5 

| 2s it is in Hatton Rep. p. $1. Laicon & Bernard., 
An Action was brought, quare cepit & abduxit a be 
Af _ = Gelding; and by the Pleadings it appeared that he nt 
mad his Gelding again. But ſome of the Judges, 

g wen this hath been cited in other Caſes, have not her 
JJ — 
2. The conſequence of the former Maxim is, 
DL'ͤůat the nature of Treſpaſs is to end in Damages; 
Sg and this differs it from Trover and Replevin, which 


affirm 


f N . 


n Fa 4 
15 * *, — 
4 


9 9 * 8 * wy y — * * 4 IP 4. 3 as 7 525 
8 * n 5 n v bo be * N 1 , as ts 2 
9 n 5 FE 
wm 4 * * 4 TR 8 1 2 1 C Ay f 
ty» Ws — * 4 My 712 £ 2 * 2 — 
* n * * by 
97 J * 
þ 4 . y * 5 N 
P — 
0 4 by - "of f & 
ny y >, | 2 
5 Fd , 
* 5 * — - — 
w b Fl. - 
* ; - b 
2 
s > 
A 


| ra Property. Hob. p. 95. in Adore and: Huſſey's 4 
g 3. In Treſpaſſes vi & armis, there ought to be#. I 
i woluntery ad otherwiſe this Action lies not. If : 
\ one drive Sheep by the way, and they 5 into | 
WH my Land againſt the will of the Driver, Treſpaſs I 
lie not 85 if a Dog chaſe the Sheep into ano- A 
3 ther's Land. Lacb. p. 13. 1 19. Mille Caſe: , 2 4 
And if one plead a tender of amends, he muſt ſa ß i 
che Treſpaſs was involuntary ; however, that isn 1 
5 only in excuſe ok the Tort. . : „ * 

4. In Treſpaſſes vi & armis, there muſt be dam- "I 
„num & injuria. A Treſpaſs ought to be done vo- . 

5, luntarily, and fo it is infuris; and it mult be an OT” 
„hurt to another, and fo it is damnum. 

. 5. Tbere are no Acceſſaries in Treſpaſs. In the 

* loweſt and higheſt Offences, there are no Acceſſa- 


or ties, but all are-Principaks ; as in Ricts, Routs, 
forcible Entries, and other 'Tranſgreffions vi & ar- 
ni. And fo in the higheſt Offence, Which is Cri- 
men læſæ Majeſtatis, High- Treaſon, there are 
no Acceſſaries. Co. Litt, p. 57. 4. He ho gives 
he conſent and aid to the Treſpaſs, is a Principal in 
K. Ihe Treſpaſs. Co. 12 Rep. 82. 5 =, 
4: © Treſpaſs in Lam is ſeveral, and one may an. 
er wit bout the other, Co. Litt. 130. b. f. Vide 
Il infra ſub tit. Several Pleas, * 


oy 7. Adio perſonalis que oritur ex delicto moritur f 
„um perſona, as all Treſpafſes of Batteries, &. % 


1 Plaintiff declares, That the Defendant did aſſault 
„and beat, ec. A. his Wife ſuch a day, of which 
hel Ihe died ſuch a day enſuing : It's not good; this | 
es, being a 3 Tort to the Wife, it's dead with „ 
her. Tel v. 89. Higgins and Butcher. The Exe- | 
cutor ſhall have an Action de bonis aſportatis in 
vita Teft atorisz but not for a perſonal wrong; as, 
a Keeper ſuffers the Eſcape of a Priſoner, and dics, 
nf his Executors may not be ſued mms. - 

2 | - 2” = Whey ein 


: . 


"Che I of Treſy aſs; 
ue. rob di Herr from Trover. " 


For a tritt raking of Cattle (as Ge an' He- 
riot where none is due) Treſpaſs lies, or Trover 
at election; for a Man may affirm or diſaffirm his 


-Propeny. "One max onal 4 Tort; and for a tor- 
tecus taking, a Man's Property is not diveſted but 


at his election. If Goods are taken by a Treſpaſſor, 


and if che party from whom they are taken be at- 


ke 


other Actions where the Plaintiff makes? Title to 


taimted of Felony, he ſhall forfeit them; for the 
Right and Property remains in him, and the Law 
Mall adjudge them in him, until he makes his ele- 
ion his contrary, op bringing a Writ of Treſ- 
paſs. Crok. Eliz. 8 24. Biſhop's Caſe. Crok. Car. 
39. Kyneſtorx's Caſe. -. Mod. Rep. p. 30. 


In Treſpaſs, colour of Foſſeſſion given by the 


Defendang, to the Plaintiff fufficeth, becauſe this 


- Declaratigni 1 general upon 2 ſuppoſal, without any 
Title put in certainty: But in Trover, and all 


che thing Eur there it behoves the Defen- 
dant to make a better Title to himſelf, and to tra- 
verſe the Title of the Plaintiff, or eie to confeſs 
and avoid it. 
here is a Caſe in \ Stiles? 8 Reports, which is pret- 
ty ſubtle. Error was brought to reverſe a Judg- 
ment in Treſpaſs, vs & armis, at Dencaſter. The 
Error aſſigned was, That the Plaintiff declared that 
the Defendant took certain Cows of his out of the 


Juriſdiction of the Court, and brought them within 


the Juriſdiction, and there converted them to his 


own ule ; and it was adjudged to be Error, in re. 
gard che taking of the Cale which is the ground 


of the Action, was without the Juriſdiction of the is 7 


Court: but had it been an Action of Trover and 
Converſion, it had been good; for in that the Con- 


verſion is the ground of the Action. Stiles p. 313. 
Ku and ä | Re- 


Che Law ot Treſpaſs; | 
' Recovery in Treſpaſs for taking away Goods is 
no Bar to an Action of Trover. Hutton p. $1. 
I Laicon's Caſe; and fo is Part and Rawſterne's 
Caſe.” 3 Mod. I. and Raymond 4.72. Trover and 
Treſpaſs are of different natures; as, upon a De- 
mand and Denial, Trover will lie, but not Treſ- 
paſs vi & armis, becauſe the taking was not 
fort ions: EET, p | * | . 
Mberein Treſpaſs vi & armis differs from Treſpaſs 
onthe Caſe. Vid. poſtea, cap. 2. pat 
8 . 


. lf one bring a meer Action on the Cafe, he may 
r. declare omitting the words vi & armis; but if tbe 
Action be a bare Action of Treſpaſs, there vr & 
armis muſt not be omitted, for it implies a breach 

of the Peace. Pract. Reg. 323. 6; aug 

- Treſpaſs vi & armis, for chafing his Cattle into 
the Cloſe of F. S. who took them Damage feaſant, 
and the Plaintiff was forced to pay to him 40 s. for 
amends; but conclu des not contra pacem. Per Cur 
this is an Action on the Caſe, for the Action is not 
brought meerly for the taking and chaſing his 
Cattle, but for a ſpecial wrong, viz. for chaſing 
hem into another Man's Soil; and he was forced 
to compound for damnification ; and though it be 
vi & armis, yet that doth not prove it to be an 
at Action of Treſpaſs, for that may be in an Action 
been the Caſe ; as, in 9 Rep. Earl of Salep's Caſe. 
in NCrołk. Car. 325. Tyſfin and Wingfield. Vide infre 
ais N ylura de hac, cap. 3. . 
te- In Treſpaſs vi & armis, the Judgment is quod 
nd eapiatur; in Treſpaſs on the Caſe, the Judgment 
is in miſericordia. Vide plara, cap. 3. 1 
If the Action be an Action of Treſpaſs on the 
ſe, though it were with a vi & armis, it may 
be good with a quod cum; but in a meer Action of 
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The Law ot Treſp als. 
Treſpaſt vi C armis, it cannot be ſo. Kiles Rep. 
429. Mic bell and „ 2 
Ik Toll be taken by a Milner of one Which 
ought to be Toll-free, a general Action of Treſ. 
paſs lies, and not an Action on the Caſe. 2 Ro. 1 
Ae , rs F 


m berein Treſpaſs differs from Replevin. 
; Treſpaſs 16 of leſs certainty than a Replevin: 


Therefore in a Declaration in Replevin a place 
ought to be aſſigned as well as a Vill, and they | 
Place as well as the Vill are traverſable by the | 
' Avowant : But in Treſpaſs, the Plaintiff may af- | 
ſign his Treſpaſs. only in a Vill; and if he aſſign .| 
a place, the Defendant may pleal at anotherplace, 
without traverſing the place aſſigned by the Plain- 
riff, and then the Plaintiff, may take a new Aſſign- 


— 


* 
5 


* 


ment. Hobart p. 16. Reads Caſe. + © 
In Replevin, becauſe the Plaintiff is to have a 
Retorn (that is to ſay the Avowant) it behoves {þ 
the Avowant to make a good Title in omnibus; 
aliter in Treſpaſs. Defendant in Treſpaſs pleads. 
that the Houſe was held of N. Earl of N. as of his 
Manor of V. Jury find it was held of N. Earl of IN. 
as of his Manor of S. and good; alittr in Reple- 
vin. 1 148. Goodman and Ayling. 
As a Man may have Detinue or Replevin ſor 
Goods taken by a Treſpaſſor, which affirm always 
Property in him: ſo he may have a Trover ; for 
one may qualifie a Tort, but not increaſe a Tore. | 


Crok, Elix. p. 824. Biſhop's Caſe, | | 

: Wherein Treſpaſs differs from Ejectment. ö 
In Treſpaſs Damages are only to be recovered, 
put in-Bjectment the Thing it fe. TY 


Poſſeſſion | 


3 The Law of T pals | 
d Titl the Plaint 2 
ee Defenden lf ee 5 22 = 


zer in Ejectment; for there if the Plaintiff hath 
nat Title accordin g to the Declaration +. he cannot 


recover, whether the NefS&dant hath 
1 2 215. in Cotton Caſe. Yew. p. 123. 


The Title of the Plaintiff in Ejectment ought to 


be anſwered of neceſſity by matter of Fact or in 
Law, which' confeſs and avoid the Title, or tra- 
verſe it; for a naked colour in this Action ſulficeth 
not, as in Aſſize, Treſpaſs, & e. which do not com- 
prehend any Title or Conveyance in the Writ or 
Count, as this Action of fed ione 755 doth in | 


boch. Dier 366. Pl. 35. 
The Plaintiff Tres in Treſpi6 i in one Kee, 


"and abuts it; the Jury find him guilty i in dimidio 


acræ prædꝰ; this is good: But if it were in Eject - 


| ment, the Verdict had been ill; for it is not cer- 
tain in What part the Plaintiff ſhall have his habere 


4. poff ons... as 10. P. 114. Winchworth®s 
Cale. 
In Ez u the Se muſt fe ad Fats 
eres in lac, Tranſgreſionit & Ejectione firme; 
in Treſpaſs i it muſt be in placito Tranſgreſſionis on- 


- ly ; for they are ſeveral Actions, and the Venires , 


- muſt be accordingly. Crok. 'Eliz. pP. 622. Clerk 
oa rok Vide 3 Fon ol . end; ©. 
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ft of the Ad ion What ſball amount to 
The Giſt of the Action: a 0 


e What ſha be 
Fo&£©—© a ſufficient Poſſeſſion to maintain the Attt- 


vnn. Where an Action of Treſpaſs lies not 

without Entry or Re- Entry, and where it 

les for one without Re-Entry; Aud hat 
Ad ſhall make a Man a Treſpaſſer ab 

A ; f 5 initio. . 4 ” 85 . * * r 

Ike Gift of the Action, or what and when 

 - an AF ſhall amount to a Treſpaſs, and 
eats in oe Py 
* Shall in the next place lay down ſome general 
I ᷑ Rules, how, and in what Caſes, a Man be- 

8 comes a Treſpaſſer; for as to the laying the Acti- 
on as to Time and Place, vide poſt ea. 

I. Whatſoever is done contra pacem, is @ Treſ-- 

. paſs : Therefore if a Man take my Servant out of 

*my Service, and retains him, Treſpaſs lies againſt 
bin; alter if he procure him to go out of my Ser- 
vice, and then retain him. 2 Rolli Abr. 556. 

RIP ; Whetely and Stone. %% 
= 2. For bat is taken out of my poſſeſſion, Act ion 
= f Treſpaſs lie; as, If one reſcue a Man taken by 
_ A2 a Serjeantat-my Suit, Treſpaſs lies againſt him, or 
© - an Action on the Caſe, at my election. So againſt 
_-.: *:. a Servant that takes Goods out of my Shop. 2 Rol. 
—_— Abr. 556. Whetely and Stone. 1 Leon. Rep. $7, 

= „ 2 and Rudge, Pattinger and Marriot. 

3. If Treſpaſs be laid before the Title of the 
Plaintiff accrue, it's not good, though it appear 
upon Evidence only; as, The Plaintiff brings 


D "> eps OOOTIOS — err ———— 


ö 
ö 
Þ 
þ 
if 


p- 223. 1 Leon. 2 15. de hoc p 
FJ. If a Man take another's Goods without any 
wrong done by himſelf, or come to them by Title, 
uo Action of Treſpaſs lies. If the Sheriff upon a 


Action for taking certain Carts loaded with Corn, 
which he claimed as a Portion of Tythes in the 


Right of his Wife, and ſuppoſeth the Treſpaſs to 
be done the 27th of Auguf, 29 Elix. and on Not 
„Gniley, it was given in Evidence for the Defendant, 

Tbat the Plaintiff's Licence to be married was da- 
ted 28 Auguſt 29 Eliz. and that he was married the 


ſame day; the Bill abated. But if the Treſpaſs had 


been ed to be committed one day after, then  _ 


it had been good: but now it is apparent, that at 
the time of the Treſpaſs aſſigned by himſelf, the 
Plaintiff had no Title; and he was Non-ſuit. 1 Leon. 


p. 104. Pawlett and Lawrence. © 


4; Poſſeſſion is ground ſufficient to maintain this 
Ach ion; and Poſlefion is a good Title for the 
Plainzif, if the Defendant can ſhew no better. Te 

us poſſes. 


Writ” of Extent take a Furnace fix'd to the Land, 


and ſells this to F. S. and F. S. takes it, no Action 


of Treſpaſs lies againſt him; for F. S. comes to this 


without any wrong done by himſelf. So if a Stran- 
ger tales my Horſe or other Goods, and ſells them 
to F. S. and F. S. takes them accordingly, no Acti- 
on of Treſpaſs lies againſt him, 2 Rolls Abr. 566. 
Day and Auſten. But if a Furnace be faſtned to the 
Wall of an Houſe, and is attach'd by the Sheriff, 
and delivered to the Plaintiff, who immediately 


took it, he was a Treſpaſſer. Crok. Blitz. 374. 
r „ 


Day and Bisbitch. . 3 
6. The Commander or Procurer of a T. reſpaſs 


done, is a Treſpaſſer. Latch. Rep. 154. 
7: Bailiff of Goods, as an Horſe,” &c. kills them 


a general Action of Treſpaſs lies, or Trover. Cok. 


Litt. 5 7. a., forthe Bailiff hath a bare uſe of them, 


and when he takes upon him as an Owner to kill 


them, 
vw 5 . 
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| Grocer held a Shop of Grocery, and declares quod 
ihe repoſuit fidnciam in Defendente, to ſell the Gro- 


Hie that will maintain this Action for any wrong 
done to him in his Lands or Goods, he muſt have 
x good Property, or at leaſt a good Poſſeſſion, in 


them, he loſeth the benefit of the uſe of them; or 
he may have an Action of Treſpaſs on the Caſe for 
this Converſion. .5 Rep. 13. b The Plaintiff a 


cery Wares of the-Plaintiff in the ſaid Shop; and it 
was further found by ſpecial Verdict, That the De- 
fendant being in the ſaid Shop, cepit & aſportavit 


the ſaid Wares, and did convert them; and · it was 


adjudged in this Caſe, that an Action of Treſpaſs 
vi & armis did lie; for when the Defendant was 


nin the Shop, the Wares did remain in the cuſtody 


and poſſeſſion of the Plaintiff, and the Defendant 


- hath no intereſt, poſſeſſion or other thing in them, 


but only to utter them by Sale according to his 


* 


Commiſſion. 1 Leon. p. 85. Caſe 110. Glaſſe and | 


the thing wherein and whereof the Treſpaſs is ſup- 


. Poſed to be done. 
8 He that cometh to @ thing by the Law, may 
not be charged in Treſpaſs, as by the delivery of 
the Sheriff in a Replevin ſued, 44 Ed. 3. 6. Vide 
ſupra. . 


9. For Non-feaſance no Action of Treſpaſs vi sc 
armis lies. 8 Rep. 14.6. I Rolls Rep. 1 30. Vide 


wy plus poſt ea, tit; Tref: paſſer ab initio: 


10. When the Defendant's Beats are taken From 
bim by wrong, and are not out of bis poſſeſſion by 
bis ows delivery, he may juſtifie the taking them 


in any place he finds them, Crok. Eliz. p. : 
Chapman's Caſe. | | P. 329 


* 


In Juſtification in Treſpaſs; the Caſe was in 
Moor ich. 2 Elix. a Man made a Leaſe for years 
of Land, a Straager entred upon the Lands lett, 
and cut down Trees growing, and made them 
85 . : | | | Ra Timber * 


— 
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cular wrong. 2 Rolls Abr. 557 
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The Law of Treſpaſs? . 


Timber, and carried them into the locus in quo, 


Cc. and then gave the Timber to the Plaintiff, 
and the Defendant entred into the Land, and took 


the Timber. Per Cur. In all/Caſes where a thing is 


taken wrongfully, and altered in form, if yet that 
which remains is the principal part of the ſubſtance, 


the notice of it is not loſt, but the Property remains | 


ſtill; therefore if a Man takes Trees, and makes 


Boards of them, the Owner may retake them, 
quia major pars ſubſtantia remauet; alittr if :n 
Houſe had been made of the Timber. So if a Man 


takes my Cloak, and of this makes a Doublet, T 
may'retake it. . 
IT. In ſome Caſes this Action muſt of neceſſity 


ue brought, and you cannot have another, or chang: 
it. One who was not Bailiff to the Earl of Bedford 
tool away Cattle, and in truth took away the Cat- 
tle as a Diſtreſs againſt the Earl's will, and in Re- 
plevin he made conuſance as his Bailiff. Now the 


Plaintiff cannot traverſe that he was not his Bailiff, 
for that is not iſſuable 3 nor can the Earl difayow 
it, for he is not Party ; nor can the Earl have an 
Action on the Caſe, for he is not damnified: but 


the party whoſe Cattle are taken may bring Treſ- 
» paſs3 and then if the Defendant juſtifies as Bailiff, 
he may reply de ſon tort demeſne ſans tiel cauſe, 


and fo puniſh him. Crok. Eliz. p. 14: Earl of Bed- 
ford's Caſe. = | . 
12. No Treſpaſs lies for that which appears to 


* the Court to be Felony. Our Books ſeem to vary. 
Nelverton fo. 89. Higgins and | Butchers faith it's 


an Offence to the Crown, and drowns the parti- 
. Markham and 
Cobb's Caſe, ſeems that it lies. I think they may 
be reconciled by this difference: After Conviction 
Treſpaſs lies, and not before; for if it would lie 
before, there is great danger the Felon would not 
be tried, and many Felonies would be n 

Xt "204.4 red. 
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ther. 2 Rolls Abr. 555. But if the Goods be abu- 
the Negligence. Litt. Rep. 15. 5 Rep. 13.b. 


wat 


| Neighbour's Beaſts in another Man's Soil doing 
Damage feaſant; if he drive them out, the Owner 
| ſhall have Treſpaſs. So 21 H. 7. a perſon brought - 


I have parted with my Right to the thing; as, If a 
Man take my Goods, and after I grant them to 


Coals, Cc. and detain the Goods without being 
Action of Detinue. 1 Bulf. 96. 


red. Stilgs p. 345. Dankes and Covencigh. Sed 


Plaintiff, may not be charged in Treſpaſs, but De- 


The Tythes were ſevered from the Nine Parts, and 


for the taking, 2 Rolls Abr. 557.4. 


Buckmere*s Cale. 


: * * 
84} 
* 


Che Law of Creſpalss. 


quære. 


e 


13. He that cometh to Goods by delivery of the 


tinue; as, If A. buys Goods of me, and after leaves 
them in my Poſſeſſion, and I deliver them to ano- 


ſed or deſtroyed, then Action of the Caſe lies for 


14. Treſpaſs may lie for Acts well done and 
well intended. Dier 36. b. Though a thing ſound 
to the Profit of a Man, and not for his Damage, 
yet it's not law ful to do a Tort; as, One ſees his 


Treſpaſs for Tythes taken away. Defendant faith, 


were in jeopardy of being eaten by Cattle, there- 
fore the Defendant carried them to the Plaintiff ? 
own Barn. Adjudged no Plea. Dier 36. b. 15 H. 
7. 17. 17 H. 8 lis. | „ 
16. In ſome Caſes I ſhall have this Action, though 


another, yet I may have an Action of Treſpaſs 
* 16: If one load my Cart with his Corn, or Boat 
with Coals, or put his Saddle on my Horſe, I may 
well take my Cart with the Corn, or Boat with , 


© 


any Treſpaſſer, and keep them till he bring his 


17. In perſonal Actions the Plaintiff may com- 
prehend Torts, and ſeveral cauſes of Action; as, 
One Action of Treſpaſs for ſeveral Treſpaſſes made 
at ſeveral days, and in ſeveral places. 8 Rep. 87. b. 


In 


| ſhall have an Action of Treſpals againſt him who 


Che Law of Treſpaſs; - 
In Treſpaſs it appeared upon the Evidence, that 


the Defendant had the firſt Poſſeſſion, and then an 


Entry by the Plaintiff the very day of the Treſpaſs, 
is nothing without a Title: but if the Plaintiff had 


had the Poſſeſſion before the Defendant, though 
long before, it would be ſufficient; and then if the 


Defendant put him out of Poſſefſion, Treſpaſs will 


lie of this putting out, without a Re-entry; at a 


Trial before Judge Tborp. Counteſs of Arwndels 


Caſe. 


* 


ipbat ſhall be a ſufficient Poſſeſſion or Property to | 


maintain an Action of Treſpaſs, and what not. 


A Man which hath a Freehold in Law, if he had 
not the actual Poſſeſſion, may not have an Action 
of Treſpais, as the Heir againſt the Abator. 19 
H. 6. 28. b. 2 Rolls Abr. 553. S. 1, 2. 22 H. 


6 


6 4% 
If any had Poſſeſſion of a thing, he ſhall maintain 


the Action againſt him that had not Right. Plowd. 
Com. 546. a. 1 Leon. 215. Poſſeſſion is a good 
Title for the Plaintiff, if the Defendant have no bet- 
ter to ſhew. Telv. 213. „ 
Property draws with it the actual Poſſeſſion of 
the Beaſts or Cattle upon which to ground a Treſ- 
paſs. If a Man gives to me bis Goods in York ; if 
another takes them, I ſhall have Treſpaſs. Latch. 


214 Hudſon's Cale. 2 Ed. 4. 35. 3 Rep. 


1 | | | 
Where the Law caſts the Property or Poſſeſſion 
upon any, before Seizure, he ſhall have Treſpaſs . 


as, If any take the Goods of the Teſtator before the 


Executor hath ſeized them, he ſhall have Treſpaſs 


yr Replevin before Probate, for the Property and 


Poſſeſſion was in him before Seizure. If the Ninth 
part of the Corn is ſevered for Tythes, the Parſon 


takes 


13 


* ws 2 1 F — 0 — 
* , 


Cube La ok Treſpaſs, — 
takes them before Seizureè, for the Property and 
Poſſeſſion were in him before Seizure, for that the 
thing is certain by the ſeverance of the Ninth part. 
But if one ought to have the beſt Beaſt for a Mor- 
tuary, the Property is not in him before Seizure, 
for it may be queſtioned which is beſt, and for this 
he ſhall determine his election by Seizure, and be- 
fore this he ſhall not have an Action of Treſpaſs or 
Replevin. Plowd. Com. 28 1. a. in Greys brooł and 
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' Fox%s Caſe. 2 Bulft. 268. Young's Caſe. 
A Sheriff took Goods by Ei. fa. and before Exe- 
cution done by Sale, the Defendant took them 
again, he may bring Treſpaſs, though he had not 
any Property. Crok. Elix. 639. Tirrel and 
Ba(h. | HA 13 
— are ſeveral ſteps to the Poſſeſſion to ſeve · 
ral purpoſes ; for an Executor made at London ſhall 
have Treſpaſsof Goods at York: but the Lord ſhall 
not have "Treſpaſs of a Stray before actual Sei- 
Zure. 5 
In Treſpaſs and Aſſault, Defendant ſaith, He 
was poſſeſſed of an Houſe, (and ſhews not how) 
& molliter manus impoſuit ad extraponend? Quer? 
# domo, Cc. This is a good Juſtification, becauſe 
the Poſſeſſion is an inducement to the Plea, and he 
need not ſhew how or for what he is then poſſeſſed. 
1 Crok. 138. ar ONS - - 
An Intruder ſhall not gain ſuch Poſſeſſion againſt 
the King, upon which he may have Action of 
Treſpaſs ; as, The King is ſeized of Land in Fee, 
and a Stranger enters, claiming this as his own, 
and continues Years and Days, and another doth 
treſpaſs upon the Land, the Stranger ſhall not puniſh 
him. Plowd. Com. 5 46. a. 
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une. an » Aﬀtion of ll ie not . 
ont Entry. 


Lid Aſcend to the He. 11 Vary ke 
ſhall not have an Action of Treſpaſs. Coł. Li 


57. b. as, If a Man lets the Land t his Wife for 


years, and the Wife die, the Heir ſhall not have 


Treſpaſs againſt the Leſſee before Entry. ” 


A Man makes a Leaſe to J. S. to commence at 
the Feaſt of St. Micbael; Leſſee may grant, but 
he cannot have an Action of Treſpaſs betore Entry. 
rior 142. in Browning and Beeſton. 


gainſt a Tenant at Sufferance; as, If Leſſco 


5 over his term, the Leſſor mmer have an 


Action of Treſpaſs before Entry. Cok. Litt. 57. b. 


My Father dies ſeized, and a Stranger abates, I 
Mall not have an Action of Treſpaſs before Entry. 
If a Man bargains and ſells Lands, he cannot 


bring this Action before actual Entry. Carter's Rep. 


66, Geary and Barcroft. 


Tf Leſſee at Will dieth, and. his Heir enter, 


Leſſor ſhall have a good Action of Treſpaſs againſt 


him. Litt. ect. 82. before En N. 
He that hath Right or Title to Land only, ei- 


ther by Deſcent, Condition broken, or a Leaſe made 


to him of the Land, may not bring this Action 
before his actual Entry into it. Plow. 441, 546. 
Keil. 163. 

Continual Claim, which i is an — in Law, is 
as ſtrong as an Entry i in Deed : therefore as often 
as he that hath Right of Entry maketh ſuch Claim, 
and notwithſtanding this his Adverſary continues 
his Occupation, ſo often he doth wrong and diſſeiſin 
to him that made the Claim, and ſo often may he 
that makes ſuch Claim have Action of Treſpaſs, 
quare Clauſum fregit, and recover Damages. C ok, 


Litt. 256. b. 257.4 
Ceſtuy 
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Che Law of Ctelpas: Sp 
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+ Ceftuy. que aſe is at this day immediately and 
e (cd, and in poſion of the Lind, fo | 
a d2ãs he may have an Aſſize or Treſpaſs before Eni 


againſt any Stranger who enters without Title. 
% 


e e bane; e e 


Di.iſſeiſee ſhall have an Action of Treſpaſs a- 
| ainſt the Diſſeiſor, and recover his Damage for the 
firſt Entry without any regreſs : but after regreſs 
he may have an Action of Treſpaſs with a Conti- 
nuando, and recover as well for all the meſne Pro- 

fits as for the firſt Entry, (Co. Litt. 25 7. a.) for he 
himſelf was ſeized at the time of the diſſeiſin, which | 

is ſufficient poſſeſſion to maintain the Action, and 
therefore he ſhall have Treſpaſs for the Treſpaſs 
made in the diſſeiſin without Re. Entry. $57 

But if a Man be diſſeized, he ſhall not have Treſ- 

paſs for any Treſpaſs by the Diſſeiſor, or a Stran- 

ger, made after the Diſſeiſin, before Re Entry. 
2 Rolls Abr. 553. S. 3. But after Re-Entry he 

may, for by his Re-Entry his Poſſeſſion is re- 
ſtored ab initio, ali for ever. Vide Coł. 11. 51. 
UPC ˙ AAA ¾ .. 
If my Diſſeiſor makes a Feofment in Fee, Gift 

in Tail, Leaſe for Life or Years, and after I enter 

upon the Feoffee, Leſſee or Donee, Fe or the 


Treſpaſs againſt the Feoffee, Leſſee, &c. for the 
| firſt Entry, although he comes in by Title. 2 Rol's 
554-t. 7, 8. Vid. II Rep.51.b. Crok. Eliz, p. 
540. Holcomb and Rawlins, , © = 

By the Re-Entry of the Diſſeiſee, he is remitted 

to his firſt Poſſeſſion, and as if he never had been 
out of Poſſeſſion: and then all who occupied in the 
mean tim̃e, by what Title ſoever they come in, 
ſhall anſwer unto him for their time; as, If a Diſ- 
| | | ſeiſor 
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| Che Law of Ttepas. f 
ſeiſor had been diſſeized by another, the firſt Diſſe . 
dee re enters; he ſhall in Treſpaſs puniſh the laſt | 
- Diſſeiſor, otherwiſe after his Re entry he ſhould „ 
have no remedy for the meſne Profs. 3 
If an Eſtate be determined by Limitation or act FE. 
of God after the diſſeiſin, ſo that the Diſſeiſee may 
not re- enter, he ſhall have Treſpaſs with a Con- 
Tinuandb for all the time after the Diſſeiſin, and re- | 
Cover the meſne Profits without Re Entry; as, If : 
Tenant pur auter vie is diſleiſed; and Tenant pur 
auter wie dies: So if the Tenant for term of years 
be ouſted, and after the term expires; aliter, if tlie 
Entry of the Diſſeiſee be taken away by his oπ C. : 
act, as by Releaſe, Oc. I Rep. 98. a. 2 Rolls Abr. | YA 
d b E 
FF 5 8 - 3 25 r i q 
Tee for meſne Prat. 8 ; 
In Treſpaſs for EP Profits, Special Bail is al- _ 
ways given. 1 Reb. 100. 1 
If a Recovery be in Ejectione firme, and after 
WU Treſpaſs is brought for the meſne Profits before the | 
* 3 Leaſe; nothing ſhall be given in Evidence but the FOES 
ralue of the Profits, not the Title. Syder fon p· © Be 
219. Collingwoed and Ramſey. © „ ) 
A Termor being Qutlawed for Felony, granted 2” 
his Term and Intereſt to the Plaintiff, who is put 
out by F. S. and after the Outlawry is reverſed, and 
the Plainriff brought Treſpaſs for the Profits taken 
between the Outlawry reverſed andthe Aſſignment. 
Adjudged that the Action did lie; for though du- | 
"ng that time the Queen had the Intereſt, and the | — 
Aſlignee had no Right, yet by the Reverſal it is as 
if no Oulawry had been, and there is no Record 


8 


* 


& - + 
7 


of it, Crok. Eliz. p. 270. Ognell's Caſe, _. 


| f 94 
It was held by Juſtice Vernon, Where a Mag 
would recover the meſne Profits in Treſpaſs, he muſt 
N brove Entry into every parcel, and not into 6ne 
bart in the name of all. "0 An 
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Che e of Creſoals- | 
* to. Trial before 
4 for. recovering the meſne Profits, and = | 

2 was laid 17 May, with a Comtinua 
the fitſt Entry was Wee the 17th day, 2 
an Ejectment had. been brought of this Land the 
- fame Aſſizes; and: becauſe a ſecond Entry is requi- 
i 13 Dag i mg ae on, + — j 
a w pen after that time w e hat 
_ acknowledged himſelf. out+of poſſeſſion by bis 
Action of Ejectment, and ſuch Entry wal. abate 
the Action, it was directed to find n for the 
| rſh Entry only. 
It's a Rule i a Law, Where a Man i is remitted 
to an Eſtate, all perſons who occupy the Land, 
by what Title ſoever they come in, muſt kante 
"to! him r lime; n Elis. 34. 


nia 4 1 A2 4 0. 1 . 
N al, 


'If a Man enter i into, a place 4 * 10.5 of .ch 
Law, and abuſe this Authority, he is a Treſ ſe 
ab initio by his firſt Entry. Vide infra. As, If one 
come into a Tavern, and ſtay there all night agginſi 
the will of the Owner. Vid. Rep. 22,23. 8 Rep. 
146. 5 Rep. 3. b. Six Carpenters Caſe. 

If a Man deny Goods to the Owner which he 
had found, no Ted als; vi & armis lies ; for no 
| Non-feafance ſhall 1155 a Man a Treſpaſſer ab in- 

itio. Cok. 8 Rep. Six Carpenters Caſe... 
If a Man take a Diſtreſs, ang Eg other 2 

q amends, and he 5 on af no Treſpaſs lies 
againſt him for this N Le 1 Roll: Rep | 
130. | 
The Bailiff ſeizes Beaſts for an Hare 2 | 
was not any due, and without any command of | 
the Lord, and after the Lord aſſented. Per Car. 
Aſſent before or after the taking the Goods makes 


One 


bea Treſpaſſer ab initio. Crok. 


3 — ar reſpaſs 
one Treſpaſſer ab initio. Zut not an nr aſter 
Ne 


If a Man ſeire or Ge a 
after abuſeth ir, he is a Treallr 


ng lewfully, and 
init io. 


If a Searcher unpack Clsaths, and throw hem 


in the Dirt, he 5a Treſpaſſef ab init - 
If a Man take my Sheep Damage-feafant; and 1 


recite ſufficient amends before the Impounding, he 
paſſer ab initio if he drive IE to che | 


is a Trefj 
Pound.” 2 Rolls Abr. 5. 

If the Lord of a Manor within the ane labour 
the Eftray, as by Riding, Drawing, &c. he ſhall 
c. 148. Bap- 
ſhaw and — So it is if one abuſe a Diſtreſs. 
2 Rolls 562. 11. Bagſba's Caſe. © Teluv. p. 96: 
meſme Caſe, though the taking the Eftray be ju- 
ſtifable ; for by the ſeizure of the Eſtray he had 
not a Property, but a nude Cuſtody, 

If the Lord of a Fair take a Beal ie Toll, ay 
after work him, he ſhall be a e ag ab initio, 
Rolls 2 Abr. 562. 15 

If by Cuſtom Bailiffs ſeize Hides for non-pay- 


ment of 2 d. for every Hide; if they tan them, 
and convert them to Leather, they are Treſpaſſers 


Duncon and Reeves Caſe adjudged, . 
Ik a Sheriff male no Retorn, or a falſe Retorn 
alter the Party is arreſted, it is faux Impriſon- 


ment in the Sheriff, but not of, the Sheriffs Bailiff 


. Iris not ſo in any that comes in in aid of the 


Bailiffs : But Bailitiserfant or ſpecial are Treſ- 


paſſers ab initio if they arreſt a Man, and the She- | 


riff doth not retorn the Writ. 2 Rolls 562, we 
Parker and ons 


n It 


: * 


to 2 ae rt GRE ip wc Eli, 1 | 


* 


"Civ Law of Creed. 

If the Lord comes upon the Land, and drive 
Cap? Ik he do 3 it, it ſhall be adjud 1 
a Diſtreſs 3*bur 1 he Kill it, he is a T 


* r of A Licence in a 
Treſpaſſer ab initio; + as, If a Man diftrain Corn 
in the Sdenves, und *hraſh it; or come into a 
Tavernyand ſteals, Ge. Wir p p-· 96. in Bagſhaw K 
Caſe. Otherwiſe of a Licence in Fact; for this ex- 
cuſeth the Entry, and he ſhall only be paid for 
a tortious act, if any be. | 
-If a Man makes: Emer, ad: die; and the i 
Executor, amongſt other Goods of the Teſtator, 
finds an Obligation i in which his Teſtator was bound: | 
D. and he breaks the Seals off, he is a Treſ- 
1 * inis. 2 Rol Abr. $63: Higginbothaw 5 


; 5 Caſe.” rhe 
Of Commenters, F Acceſſories, , 4 hers ar He 
lors in Ti Treſpaſs. 


if 4. comes in aid Mo B. who beim me, berg 
that 4. do nothing againſt me, yet he is a Treſ- 
paſſer as well as B. 22 Af. 43. 27 4. 4. So if 
a Man command another to beat me. 
Treſp de Perco interſectꝰ bar quod defendens fai 
| ſerviens Luer & per Præceyt querentis inter fecit 
Porcum. Rep. de injuria PR 0 Fraverſe le 
Precept. Ra. Ent; 663 3. | 
If one conſent to a Treſpaſs done, be ſhall be 
charged as a Treſpaſſer-i So where a Servant takes 
Sheep for an Amerciament, and the Maſter agrees, 
7 Treſpaſs lies againſt the Maſter and Servant Wa 
ter's Caſe, 9 Car, | 


1. 


1 


It 


be Law of Treſuals: 
If « Servan nt do more than he is commanded by 
a Maſter, as, Where his Maſter bid him diſtrain 
— Cattle, and he abuſeth them, the Maſter ſhall 
not be charged with any more than hg comman., 


ded him to do. 21 H. 7. 21 Dier 365. 


If many come to do a Treſpaſs, and they ur all 
preſent when the Treſpaſs is done, and ſome "el 
look on, yet they all of them may be charged as. 
Treſpaſſers, if they do not declare their di 5 
ment to it. Hob. 69. N 

H one command his Servant. to do a Treſpaſs, © 
which he doth, and then dieth before any Action is 
brought, yet hs Maſter as ſued for it. 
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a, IF E 1 2 N. tf 
Wire 7 aße, ball 3. Vi & armis, kad. 

; where not; and where it ſhall be Treſpaſs 

on the Caſe. Et vide ſupfa. VIS: 

. * 2 N "IR 

AMoug gh the Nature of che Action may e pro- 

. N the Caſe, as touching the Plain- 


_rifts Loſi or amape, yet if done With Force, it 
may be Vi & arms. Hobart p- 180. HMbeatly and 
Stone. Stiles p. 427. e and Gre 
| "Treſpaſs 9 quare Vi mit apud L.. He erected 
] 4 2 Tall both, 4 took bs Toll, 22 It is good Vi 
. e armis though he broke no Soil. Crok. Fac. 
5 122. Dent and Oliver. 

Againſt the Lord, fur Stat. Marl. c. 15. I. . 
" 165 ſhall be contra. pacem, but not & arms... 
So upon the Stat. for diſtraining averia 2 Of. 
2. If. 131. Dier 312. 
* _ Treſpaſs againſt S. for that be & arms reſ - 
cued one that was arreſted, and good. It will bear 
either Treſpaſs Vi & armis, or Treſpals. on the 
_. Cafe. So 4 ſeizing an Heriot unjaftly,” Trover or 
_ Treſpaſs lies at election. Stiles p. 997 100. Crol. 
Yo, 12 50. Bihep and Ivan g Caſe. Crok. Elis. 


* ee The Vi & ar mis is but matter If s 
6 which i is aided by Stat. 27 Elix c. F. of general 
Zo Demurrers. 1 Sanders $1, uLamb and King. 
| In Treſpaſs Vi &- mis, the Judgment is quod 

. capiatur. In Treſpaſs in the Caſe the Judgment is 
in miſcricordia. But the Plaintiff muſt Pente that 
he follow bis Quiginal, if it be by Writ; for if that 
be Vi & armis, or upon the Caſe, the Judgment 
muſe be ä and 0 mult 1 it de in a Bil i in the 


. 


7 
9 
* 


; Che Lam of Treſpaſs? 
Queens Bench ; but if the Bill be Treſpaſs general, 
neither ſaying vi & armin, nor pon the Caſe ſpe- 


cCially, he may uſe it to either. Hobart p. 1 80. 


80 


Bailee o a Horſe, e. Alt biz, Bailor ſhall 
have an Action of Treſpaſs generally, or Trover. 
againſt a Servant for taking his Maſter's Goods. 


For Non feaſance, or Negligence, it ſhall never 
be faid vi & armis, nor contra pacem; and when 
5 lies; as, Bailment of Goods to keep them ſafe; and 
| Hof aShepherd. 9 Rep. $0.b. Counts of Slp's 


” 


One cannot do a thing vi C armii and contra 


, Where the Land is his own. Her. 74. Crok. 


onfidence is put in the party, Action on the Caſe 


2 


A Man may be Hable go divers Actions for one 


| Treſpaſs in divers reſpects; as; One gets my Daugh- 


der with Child, ſhe ſhall have an Action of Treſ. 


_ paſs vi & armis, and I ſhall have Action of the 


Caſe per quod ſervitium amiſi ; and I ſhall have 


time to bring my Action in fix years, if I lay it in 
© Caſe; and though the canſa cauſans, as entting my 


* — 


- » Houſe, and making Aſſault on my Daughter, be 
vi & armis, it is but inducement to the Action, 


L, and the cauſa cauſata (vz.) the loſs of Service, is 


the ground of the Action. Stiles p. 398. Norton 


and Faſon. So that by this you may obferve in ma- 
ny Caſes, though you have laps d your time by the 
Statute of Limitations if you bring Treſpaſs vi &- 
armis, yet you may relieve your ſelf by changing 


it into Treſpaſs on the Caſe; 
WM ben there are two cauſes of an Action on the 
Caſe, cauſa cauſans, and "canſs 4 cauſata; cauſa 


cauſans may be alledped vi & armis, for this is 


not the point of the Action: The Defendant may 


vi & armis hinder the Plaintiff from the Exerciſe 
1 C 4 | of 


l Lat * een < 
of his Office, and this is caufy cauſans ; by which 
he loſt his Fees, this is -cau[s cauſaja, and the 
point of the Action. Breaking of an Inn may be 
alledged vi & armis, for the defectus caftodie is 
the point of the Action againſt the Tnn-keeper ; 


and therefore if it be not contra phcem, in ſuch Ca- 
ſes it*s good, agg it be vi & m; Be though 
the Bill recitest 


it is placitum tranſgreſſionis, and 
the Declaration is vi 6. armis, yet this doth not 


prove it to be an Action of Treſpaſs, for that may 
be in an Action of the Caſe, as 9 Rep. Earl of Sa- 
dop” e Caſe: and although the recital of the Bill-be 
in placito tranſortſſionis, yet it is not of neceſſity to 
Tas only, but may ſerve for Treſpaſs on 
> Caſe. Crok. Car. p. 325. Tyffin and Wing field. 
am p. 398. Norton and Faſon. 2 Rolls Rep. f. 
. Dawtree and Dee, Allen, Rep. p. 84. Sly 
dnt Aſhley Coo _ verſus St. John. 
Treſpaſs by a 19 — his Lord is not vi 
ar mis. | 
Action ſur Stat: of R 2. 7. of forcible Entry, 
is not vi & armis. 1 Bulſtr. 210. Cox's Caſe, 
Nufance is a Treſpaſs, but. not vi & armis ; 
and ſo are all Treſpalles on the Cale, Fitxberbert 
N. B. tit. Tran/. 
In Action of Battery the PlexRoll was vi & ar- 
#nis, but in the Plea-Roll of the Niſi prius theſe 
words vi & armis were omitted. The Plea-Roll 


| ſhall controul the Ni. prius- Roll; and. it's uſual 


to amend the Niſi- Nr, Roll, and to give the ve- 
ry Judgment. 2 Koll OO” 211. Hunt and 
Athill. 

Note a Ae when an Incerelt 5 is ; claimed, 
and when a Liberty only; as, Diſturbing a Man 
going to a Fair, it may well be vi & .armis; for 
he had an Intereſt in the Fair to fell his Commodis 
ries there. So of an Office or Mill; liter in di- 
2 him to ſit in an * in the Church, this ia 
1 


Ir, 


Perſon. 2 Rolli Rep. 139. Dawtry and Dee. 
In Action on the Caſe, Plaintiff 
whereas he had a Meadow, &c. that the Defen- 


dant had vi & armiz erected a Bank, per quod 


the Water overflew and ' drowned his Meadow. 


Now, becauſe the erection is faid to be vi & ar- 
mis, and not the overflowing, and the overflowing © 


is the point of the Action, it's good. n 
If a Man declare that he erected a Bank vi &- 
armis in his own Soil, alitty ; for it may not be vi 


& armis in his own Soil. 2 Rolls Rep. 248. White 
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| Hevin ” 605 WELD 25 . EF Tre. 
_ T1. ſhall now mention the ſeveral ſorts 
of Treſpaſſes. but ſhall not ſay any thing 
upon them, becauſe 9 are des to in 
e hereafter. . 1 


elpaſſes a are either by Common, Law or Sa 
kale Law. | > 
| . By te tac. 3 
hi to Treſpa Mes by the Statute-Law, 15 15 are 
ſuch as theſe: $55 malefactoribus in paris, vid. Dier 
238 & 327. ſur Star. H. a. c. lo. and Judgment 
_ 
Die bovis e per 4 EA 3. c. 7. the Ad- 
miniſtrator as well as the Executor wal have this 
Writ by Equity of the Statute. Plowd. 178. b. 
in oy Entry, upon the Statute F R 2. c. 7. 
> 8H. 
_ _ ,, Treſpaſs ſur Stat. quod nullis di af aVe- 
ria 2 &c. Vid. ier K 31 aa 1 
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0 New 7 1 Ann ome gent WP Obſer ervations ar to 
*  Treſpoſſe s by the N $4 


if Bil or Writ contain an Action at ln: 
E- Law, and the Declaration compriſe matter upon 
= -+ the Statute, then the Plaintiff hath waved the re- 
. medy of the Statute, and ſhall have Judgment at 
Common- Law, as Treſpaſs or Raviſhment of 
Ward upon the Statute is given. So a Man ſhall 
have a general Writ of Treſpaſs for breaking his 
Park, where remedy is given by the Statute de ma- 
45 Jefaforibus 1 in pareis. 80 one may have Tan 
l at 
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5 The Law of Treſpaſs. ä 4 

at Common-Law, or an Appeal of Maybeim,upon - I 

= the Statute, 2 Rolls Rep. p. 49. Cranbank's Caſe. "Y 
Recovery in an Action of Treſpaſs at Common- 4 

| Law, is a good Bar in an Act ion of Treſpaſs on 4 
de Statute, as it ſhall bar in a Writ of Raviſhment 4 
, of Ward, fo in 'Freſpals of Battery and Appeal of * 
Maybem, and in common Treſpaſs upon the * 4 

tute 5 R. 2. or 8 H. G., or malefattoribus in par- |. 

In Treſpaſs on the Stat. R. 2. Defendant faith, 3 

* One F. S. was ſeized of, Cc. in his demeſne, 28 I 
of Fee, and ſo ſeized before the Treſpaſs, infeoffs 4 

done B. in Fee, and the Defendant as Servant, and 4 

I by the Commandment of B. did the Treſpaſs, and 4 
> gives colour by F. S. This was held a good Plea, 4 
| 25 that the Defendant had ſhewed to the Court a 1 
* lawful Title to the Land where the Entry is ſuppo- A 
K {ed : but it's no good Plea in this Action for the Y 
1;  - Defendantco ſay that the place where the Treſpaſs 1 
b is ſuppoſed is his Franktenement, without convey- 3 
ing to himſelf a Title to the Land; and yet that is 1 
72 good Plea in a general Action of Treſpaſs. Nota y 
„ verſitatem. Keil. Ter. Mich. 1 8 H. 7. Caſe 1. I 
Stat. Marl. c. 4. Weſt. 1. 16. 1 & 2 Pb. c 1 

Mar. c. 12. Dier 168. PI. 20. & 177. Pl. 32. 3 

„ Trelpals for Beaſts, ad loca incognit. fugate de Com. 1 
in Com. Lib. Intr. 464. Breve ſerra ſpecial, and 1 

the place of taking is material, for diſtance of place 3 

WT makes. the Offence : But if Land in one County 3 
on de beld of Land in another Coumy, the Diſtreſs 43 
bo appertaigs to the Manor. Com. 204. b. 1 
" Before I come to treat of Writs of Treſpaſs, I 4 
hall cite two or three ingenious and uſeful 1 
Caſes as to Treſpaſſes in point of Diſturbance 1 

or Nuſances, which will be of good and daily 3 


uſe to inform a Man in ſuch Caſes what he 
may do, and yet not be a Treſpaſſer. 


7. lis. 
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1 The Law « of xe Treſpaſs 
22 by Sefton for a Nuance, 
i 9 | "YE Nein Rep. 393. | 


7 the 1 50 Yeave: not fullGent Combi” hs 
Tehant ſhalt have remedy by Aﬀize, "Treſpaſs, or 
PE@ſration. Cok. Mag. Char. 88. 

If one make a Ditch,” or#aile : a Bank, t binder 
my way to my Common, T may juſtifie the throw- 
ing it down and filling it up. 'Stile 470. 
Williamſon s Caſe. 2 
[ may enter into another Man' s Land to throw 
down à Nuſance; as, Water runs by the Land of 
A. and M. ſtops the Water-courſe, ſo that it ſur- 

- rounds my Land, I may enter into his Cloſe, and 
abate this. 2 Rolls Air. 565. 9 Rep. Batens Cale, 
/ © Or ſtops the Water to a Mill. g Ed. 4. 35. Nu- 

ſance Executory ＋ be 3 Bulſtr. 197. 
Morrice's Caſe, 5 Rep. Peuruddocłs Caſe. — 


If a Man juſtifie the Proftration of a Nuſance, | 

and that he was poſſeſſed for years, he ought. to 

ſhew that it continues. 3 Bul ftr. 198. | 

If one hath Land adjoyning to my Land, and. 
levieth a Nuſance, I may enter en the Land, and 

abate the Nuſance. 9 Ed. 4. t 

A Traveller may break a new Gate ſet bo in WW 

the King's Highway where none Was s before. Car i 

2. R. N N i ee ee 
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, , 
of Writs of Treſpaſs, and their Forms ; and 


1 how and where the Writ is abated. 
rA Wii of Treſpaſs lies for divers things which 
7 {are not in the Regiſter ; as, for a Parrot, 


> IM Poppinjay, Thruſh, Cc. , Crok. Eliz. 770. Bar- 
As for the form of words, vi & armis, enough 

hath been ſpoken in the third Chapter; and where 
Writs may be contra pacem, and yet without ys & © 
armis. wer 1 Yam 33 

The form of the Writ for a live thing, as an 46duzir. 
Horſe, &c.. is ceperunt & abduxerunt; and for a 4ſportevit. 
dead thing inanimate, ceperunt & aſportaverunt. 


If it be for. dead Chattle, the Writ muſt ſay, ad Ad valenciam., 7 

valenciam; and for live Chattles, pretij. Nat. Br. ei. * 

88. b. Dier 121. b. But for pulling down an 

Houſe it need not be ſaid ad valenciam. Stiles 385. 

Rawley*s Caſe. + ; F 
Where the Writ is brought for one thing only, Writ of one 

there mention 15 made in the Writ of the nature of 1 * 

it: but when the demand is made of divers things 

it is de quibuſdam bonis & catallis. Crok. Fac. 307. 

Clyſon and Procter. The Writ was bona & catalla 

of the Defendant cepit, &c. and the Count was of a : 2 

Bale of Woad, and theWrit abated, Keiloway Trin. —_— 

13 H.7.Caſer. | A SE ee | 1 

The Clerks have invented ac etiam Bille's, for 1: eti am Bitte. 

the avoiging of the Statute of 13 Car. 2. c. 2. which | 

requireth the Cauſe of Action ſhould be ſpecified, 

or elſe no Special Bail, unleſs the Sum be es 404, 

and when no Special Bail is to be put in, no ac eti- 

am ought to bo e We wy 8 a 

or 
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\ 4 © Cora Pater, e Treſpaſs done in the time of Guiry Eli. 
= - nabeth, andconcludes contra pacem diff Dom Re- 
3 gina &. Regis nunc: It was moved in Arreſt of 
I Judgment, Phat a Treſpaſs commitſtd in the time | 
a Elixabeth may not be contra pacem of 
King James. But Judgment pro Qter; for contra 
pacem Regis nunc, is Surpluſage. With this agrees 
the Reſolution in Siderfon, p. 253. The Writwas, 
contra pacem Dom Regis nune, when the Treſpaſs 
was committed in the former Reign. This is Der 
and a Writ of Error lies not for this: But, 
If part of the Treſpaſs be committed in the time 
a 2 wor ae and part in the time of the King, 
wſt-be alledged to be” contra pacem of both. 
tells Rep. keg, Cuddington verſus Wikies. 
Crok. Fac. 37 
In an 1 of the Caſe vi & arr, it's not 
needful to conclude contre pacem: but it muſt be in 
an Action of Treſpaſs vi & armis. Stiles Rep. 405. 
Vet good enough after a Verdict, without vi & 
armis, or contra pace, 2125 woe! r6 & 17 Car. 2. 


+ cap. 8. V ta 
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| Preſidents _— Forms of contre” bien. 


; 1 1 24 
1 ; 7 Aon * 


* 
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* E err 
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ce pacem nuper Regis. Ver. Intr. 2 20. 
- Contra pacem H. nn 4 and "fee; von de jure 
| Regs. Ra. Entf. 578, ae 
© Contya pace modo 3 . wuper R IF 
Enter: 519. Co. Entr. 8200 Ple wd. Com. 41. b 
Wi and Talboys. 

A Man may have' a Writ'of Tref aſs for FR 
Treſ paſſes ; as, for breaking his Cloſe, cutting his 
Trees, fiſhing of his Waters, _— of his Ser- 
vants, Ge. and all in one Writ. N B. $6, L. 87. 
G. Dier: 70. Pl. 35. 5 

Obſer ve, Treſpaſs is — brought by On 
Sina! Writ, and ſometimes by Bill, 


Ons 


ag 'The Law of Crefpo 8. „ "pd 
One is ſued in Treſpaſs by Orgi“ and che She- r 
l riff returns the Defendant attacbiatꝰ eft per catalla ; 
f ad valenciam 10 l. He ought to ſſie the 2 | 
e in ſpecie; for the catalla by which the kg 
f attached are ſorfeit to the Queen at the diy. of che 
2 Recorn, if he make default. Vid. the form of the 
s (0 Entry, Pier Fo. 199. Pl. 54. 


8 Original General, and Count Special f Rep, | 
: WW 34\Plajter's Cale. Cy e e 97 
5 Note, In all Writs-3. G. arm, Procely of 'Y 
4 > wg lies by the mee . Plowd. 1 
e 22 


Ne, Treſpaſs wich ara lien be in Gait 
ty: Court ʒ without vi & arm it doth; e 
Fe pad 8 75 and Jaaa CN. 


© ww 


| Abatements of uus of” Treſpaſs. : 


1 the Plaintiff lays his Treſpaſs fre his Tide 
alledged accrued to him, the Writ ſhall abate; as, 
_ - x Leon. p. 104. Pawlet, and Laurence. Vide 
*& OI: 
$7 * Variant "JEN the Writ, * Abatement 

per Miſnomer. Ra. Entr. 616. 

= Miſnomer of one of the Defendants ſhall nor 
JW abatethe Writ. 8 Rep. 159. b. 
2 Plaintiff declares againſt the Defendants ger 
* de C. in Com S. Chaggler. The Defendant pleads 
* in Abatement of the Writ, That he the day of the 
; MW Writ purchaſediavas a Gentleman, &c. *Erboeg&re. / 
8 
3 
is 


Per Curiam, the Plea was ill, becauſe he did not 
trayerſe that he was aChangler. Crab. Elie, py. 
Devent and Pop-ba m. 
* FTreſpaſs againſt: T. for taking Lis Cattle. The 
| Defendant —. the Plaintiff was poſſeſſed of the 
Cattle-jointly with another not named in the Writ, 
A and demands Judgment of the Writ. The Plaintiff 
replies the other was dead at the time of the Action 
@ 4 "oo ought, 


3 de Lau of Treſpals. _ 

brought. Per Cur. a Reſpondeas ouſter awarded; 

| 5 for the Defendant's: demurring to the Plaintiff 's 
Replication was only for delay. Stiles Rep. p. 1 oa. 


Pp Scoble andToley, © | eee 
=_ The Defendant (after the general Imparlance) 
=_ | pleaded, that he and two others not named did the 
= . _ Treſpaſs, and ſo prays Judgment de Billa. A Re- 


ndeat ouſter was awarded, and per Cur" the De- 
fendant may after this plead the - Releaſe of the 
Plaintiff in chief. 1 Reb. 715. Wright verſus 
Two Joyntenants bring Treſpaſs, and one dies, 

all ſhall abate; aliter if brought againſt two Join- 
tenants. Crok. Fac. 214. Sir Oliver Leigh?s Caſe. 

In Treſpaſs againſt two, if the Plaintiff confeſ- 

ſeth they did the Treſpaſs ſeverally, the Writ ſhall 


abate. 11 Rep. 5. b. TT 8 1 N 
In Treſpaſs, after Pleint or Count made, the Nu 
Writ purchaſed; after ſuch Pleint or Count ſhall We! 
abate, Nota, It is parcel of the Plea to ſay the ti 
P Plaintiff hath declared. 5 Rep. Sparrey's Caſe. r 
5 If a Bill be fil'd in Hillary-Term, and declares MR 
that the Defendant had aſſaulted and beat his Ser- 
vant, per quod he loſt his Service from ſuch a time 
to ſuch a day, and continues the Loſs and Treſpaſs 
till after the Action brought, the Bill ſhall abate. 
1 Rolls 576. „ -Y os  Bod fr bi | 
[ I the words vi & arms be omitted, it ſhall 
abate, though after a Verdict pro Quer. It is the 
N eſſential part of the Declaration, Mhich induceth to 
1 have a Fine for the King. Treſpaſs for taking 
away a Bag of Money, vi & army being olive 
Judgment was reverſed, that being aſſigned for Er- 
ror. Crok, Fac. 526. Willis and Neilder. © Hill, 
13 Fac. Welſtead and Taylor. But by the Stat. 16 
&17 Car. 2. c. 8.after a Verdict Judgment ſhgll not 
be ſtayed or reverſed for the want of the words vi 
& armis or contra pacems | : 
| 1 


f. ; 3 


Pn © CheLawof Tre ag; 
ie Treſpaſs be laid befors the Title, of the Plat 


2” a though it appear upon Evidence 129 
2. the Writ hall Sers "Vide Jupras Pawlets ane | 
| Lowrenc's Caſe. 1 . 


2 One Tenant in Common d Treſpab 557 

7c enlditih into the Land; it's a good Plea in Abate- 

e· WH ment to ſay that the Plaintiff was Tenant in Com- 

5 _ with a Stranger. Crok, Eliz, 554. Deering's 3 

* 8o in Joyntenants. 5 

us "Treſpaſs againſt one; the Deſendant pleats in 

: Abatement, That he with others did the Treſpaſs,” b. 

s, It was prayed, that he having confeſſed the Tref- , * 

n- paſs, Judgment final ſhould be given: But the” | 

, Court-granted a Reſpondeas ouſter. > The Hue may 

I. as ſoon betrycd as a'Writ of Enquiry of Damages. 5 

11 Siderfin 190. Wrigbi and Brigbt. ? 

; In all Actions of Treſpaſs which are grounded 

1e upon a Tort, the Death of the one ſhall not abate 

che Writ of the other But if it be founded on Con- 

e tract, as nil debet, Wunq; Feceiver, there by the 
Death of one the Writ abated . the other: 

war, Fo xl N * | We | 
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f VVV 
1 Declarations in Treſpaſs; and therein of 
—_ laying the Add ion as to Time and Place. 
— the former Pretij and ad valenciam, 
sam, ard of laying the Fan 
=_— Property. Of variance between. the Writ 
SE.  _-. 4nd the Declaration. Of Certainty as to 
word,, and Anglice s. Things, their Na- 
5 ©. ure, Kintl and Number. Of expreſs Aver- 
ment. Of the forms of alia Enormia,” and 
acdtunc & ibidem, how extended and ex. 
HpPeoundeu, and of the Plaintiff t making a 
Title in his Declaration; And likewiſe of 
© + the Simulcum, and the Continuandoes. 


* 


— 


C Place, 


. ps Fm © 


Reſpaſs quare Clauſum fregit mult be laid in 
dhe County where the land lieth, for they are 
* local: but as to tranſitory Actions, as for beating 
r 22 Man, @c. the wrong being done in one Town, 
= the Plaintiff may alledge it to be done not only hv 
—_— In another Town, but another County; and if the 
0 : Plaintiff lay the thing to be done in another place, p 
the Defendant may not traverſe, and ſay it was done i 0: 
in another place, and not in the place ſet down in Ff 
the Declaration, unleſs there be ſpecial cauſe of 
Juſtification which doth extend to the place; as, in 
the Caſe of a Conſtable arreſting a Man, arid of 
Officers for any thing done about their Offices, 
or when an Action is brought againſt a Man for {Wi 
doing any thing under any Act of Parliament. Co. 
"a | 5 | f Tit. 


.*: 


in 


are 


ing 


vn, 


nly 
the 
ice, 
one 


in 


ol 
„ in 


| of 


ces, 
for 
Co 5 
Zit. 


5 Che La of Treſpaſs; 1 
- Lit. 182, 283. But generally tranſitory Actions 


are Hſed to be laid in that County where the Cauſe x 


of Actios did firſt ariſe, 


W bere a County is in the Margin of a Declara- 
ration, and the Treſpaſs is alledged to be done apt 

D. and doth not ſhew in what County Dr is, yet 

it is well enough, for it (hall be intended to be in 


the ſame County which is in the Margin; ; aliter 
if it be in an inferiour Court, though the Vill be in 
the Margin, yet hs muſt lay infra Furiſdlictiunem 
Curie.” Crok. Fac. 95. Quarles and Searle. 


If one beat my Servant in one County, and 15 
| foſe my Service in another, I have my election where 


to lay my Action. So af retainer in one, and de- 
- parture in another. 1 Keb. 147. | 

If Treſpaſs be done in divers Townsin one Shire} 
they may be all joined in one Writ, (viz..) who vi 
& armzs the Cloſes of the Plaintiff at H. B. and C. 
 haye broken. 1 Brownlow Rep. 196, 

- Treſpaſs for cutting uptwo Tea, AngliceFlood- 
gates, in Staff. whereby the Water could not come 
to his Mill in Cheſter,, the Action, according to 
Bulbwer's Caſe, is well brought. 1 Keb, 1 39,145. 
[Slamey and Egerten. 

If one procure or command ariother to toa Treſ- 


paſs i in another County, the Action ſhall be brought - 
apainſt the Commander or Procurer where the, 


wrong was done. Dier F. 39. Pl. 56. 

If a Man take Goods in one County as a Tref- 
paſſer,” and carries them into another County, Acti- 
on -ſhall be 1 rag in the firſt County. b 


3 mw” 2 
110 » thi Time 1 laying the Action. 


As to the Statute of Limitations, 5 vid, infre ſub 
vie Plesdm ge. 
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ſo it be befofe the Action brought ; as, if it were 


7 Tręſpals was done before the Action brought, it's 
66. 
Car. Proclamations were made of Wines, by colour 
of which the Defendant, 7 Fan. 20 Car. procur'd 
Fe the Plaintiff to be impriſoned, and that afterwards 
' threatned the Plaintiff ro impriſon him, ſo that he 


durſt not go about his Affairs. Per Cur”. The poſtea 
in the latter place muſt refer to the time immedi- 


time after the Action brought. Per Cur. This is 


"Treſpaſs may be laid before or after it was done, 


done the 4th of Hay, and the Plaintiff alledgeth 
the ſame to be done the 5th of May, or the 1tt of 
May, and upon Evidence it falls out that the 


2 


2 
> 


ufficiem. 19 H. 6. 47. J Ed. 4.5. 21 Ed. 4. 


In T reſpal on the Statute bf Monopolics, made 
An. 21 Fac. Plaintiff declares; That 13 Ju 14 


the Defendants, poſtea, ſcilicet 14 July 20,Car. 


ately precedent, and cannot leap over that, and 
refer to the time of the Proclamations, and the 
time brought in by the ſcilicet was repugnant and 
void, and the Declaration ſtands as if no ſuch time 
had been alledged, and good after a Verdict. Alen 
P. % OE 29 OE. 
Bill is filed Hill. 18 Fac. and the Battery is ſup- 
poſed 20 Fan. 17 Fac. and the loſs of Service to 
be per magnum temps, ſcilicet a ond 20 March 
t7 Jac. uſq, primum. Martij following, which 
wasin March 18 Fac. and this is to the time after 
the Action brought, and Damages are given for the 


naught, and js not aided by intendment, or amen- 
dable ; for here the point of the Action is the loſs 
of the Service. Crok. Fac. 618. Hanbmy againſt 
Ireland. ei een 

Treſpaſs for taking his Beaſts, 22 Nov. 39 Eliz, 
Defendant juſtifies for Damage: feaſant in his Free- 
hold. Plaintiff re % e, time before the Tref- 
paſs the Parſon of D. was ſeized of ſuch 8 in 
| ; 3 545 Fee, 


. 4 
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he Fee, and of Common for 100 Sheep appertaining, 
FH and 4 Nov. 39 Elix. lett that Land and Common 
of the Plaintiff for years, and ſo he put in his Beaſts; 
the it's an ill Replication, for the Plaintiff entitles him- 

51; ſelf by a Leaſe 4 Neg. 39 Elix. which was long 

. time aſter the Treſpaſs ſuppoſed in the Declaration 

& (Q. Elix beginning her Fen 17 Nov.) But upon 

ade Iſſus and Verdict, it's aided. per Stat. Feoffayl, it 

149 being a miſ pleading. Crok. Eliz. 722. Buſhwood 

ary Plaintiff declares, Whereas he was poſſeſs'd of a 

rds parcel of Land adjoining to a certain River, from the 

, 20th of May 29 Elix. until the day of the bringing 

- he this Writ, the Defendant had the ſaid 2oth day of 

% May ſtopt the ſaid River with Loads of Earth, and 

edi- o it continued till the 14th day of February, per 

ang 99d his Land was drowned. In arreſt of judgment 

the it was moved, that the Plaintiff hath made Title to 

and the Land from the 20th day of May, fo as that 

me! day is excluded, and the Nuſance is faid to be made 

len the 2 oth day, and fo the Nuſance was before the 
Plaintiff's Poſſeſſion. Per Cur”. Though the ſtop- 

ſup: ping was made before the Poſſeſſion, yet the conti- 

eto wanceof the fame is after, and a new wrong, and 

721 the Action lies. 2 Leon. p. 10 3. Naſuburn and 

nich Mordant. , — | | eh | 

iter Treſpaſs was laid with a continuands uſq; diem 

the upetrationis bre vii (viz.) 14 diem Febr. anno 17. 

:. ih whereas the Writ bore Teſte 12 Ocfeb. anno 17. 

nen. Which was before the day alledged for the time of 

156 the continuance; yet the Plaintiff after a Verdict 

\ink had his Judgment. 20 H. 6. 15. . . i 
4 In Treſpaſs per quod ſervitium amiſit per longum mg 
liz tempus videlicet per ſpacium ſex mezs? tunc prox 3 
eee. eden, and the Original bore Teſte within the ſix 

ref {1x months; and after a Verdict, the Plaintiff had 

g in Judgment, for the Lvidolicet] was more than needs, 

Fee, and it ſhall be taken to be out of the conſideration 


PD 3 of 


- 


eee W . * A. — 21 * K 4 : b = n * p * r nite... hed = = * 3 — 
— %% Re. - : : SE AY. —— r 3 n 2 r 5 0 wy + «47 — er * won 5 - 
- $8 . 1 *. q — oy IJ o- 5 k py 1 — — - aA, 
4 — py 2 A 0 * p < OP 4 ” C * = — * 
- aan.) Ss. —— OS 2 72 — 7 — = — — n r he > CE 2 ” " = 
** == «, RE = Saad © 52 » * * ws 5 . 4 Va 7 6 hg — &. = 
= — — — - >4 D =" ng * — 0 _ 1 + C63 8 - — * 2 
N — — * >. L N 72 * b * . A 8 - GI © © ww A <, * 
4 IIS. 5 en 2 2 — ö * _ 0 
— 4 — + I - * 9 
5 Py 


"by Lat of Treſpaſs; 


* 5 
_ 


of the Jury in raxing the. Damages. Hob. 234 1 
N Hunt and Lawrin . 


In Battery of 155 8 the Flint ſhall re- 
cover within ſix years before the Action. Sir Jobe 


TLabe's Caſe, cited I Keb. II. in 1 


Caſe. | 
The Court will ake gotice of the day i in reſ- 


paſs, to ſupport a Judgment, but: not to deſtroy i i. 


2 Keb. 287. Howard and Gregg. 

If Treſpaſ' be ſuppoſed to be done after the Acti- 
on brought, it not cured by Non cul, unleſs the 
Judge will permit the Jury to find the matter ſpeci- 
ally, that the Defendant is guilty of the Treſpaſs 
ſuch a day, which is before the Action 1 


3 308. 1 45 


Where it ſhall be ſaid pretii, or ad wa 
and where not. 


1 the Declaration doth not 17 pretii for live 


; "Carts, and ad walenciam og dead Cattle, Judg- 
mnent was revers d. Stiles 
- Browne. Vet now it's adjudged, that if pretii or 


ep. 182. . Dell and 


ad valenciam be omitted, that after Judgment It is 


aided by the Statute of Feofayls. Sider n p. 39. 


Uſber and Buſbel. So in Judgment by default, 


4 Reb. 5 52; Taylor and Hardye. i 


5 eaſts capt” fugat? imparcat he ſhall Gy } 
pretii, for that cpi implies he had giined a Pro 


. party. > 


Argentum cepit & aſportavit, he ſhall not 55 


Gs prot, for the Money comprehends the Value: i 


ieces of Plate, aliter ; Auri tot forenos, there it it 


ſhall be ſaid pretii. Reg. 18 2. b. 


PR Treſpaſs quod Io equos etperunt eren 
& figaverum, by which he loſt 100 Loads of 


Hay, not ſaying ad valenciam or pretii, and not 


laying of your Yau the Horſes or r Hay were, 
WF bit 


* 


| 4 9 . F 
_ 4 - * FO q * >, Ye * * * * 8 A hy 4 
N R 5 e * 2 * „ ** 4 
A * * * 4 A * r 
* F * 1 
7 7 4 "TE 4 


5 > Ys * i * 6.7 * 2 . 75 4A 
* 1 * 2 en GA _ * 
+ . 5 2 


n — 8 Th * 8 - = Do WW o - - 
- . „ , a » + * — 
* en r — : * F# * 
0 5 * %4 - k . * 
„ . -— : * 4 F Fi - 4 * 
2 = * = \ + * i 
N "7 2 G L - 
? E. 4) * , " P wv 4 
3 * N ” |; 8 4 
"” « * 1 
* TK * > g — K — 4 4x 
* * 2 * 2 d » I x 
g , $ , 18 IM hs 2 8 0 4 
* 
5 © % Ma 
* - 
* 
* 
- 


5 1 uf CE 3 i kf? | 1 7 
but coneludes generally ad valenciam 100 l. Per 


Cur. It's ill; after a Verdict it might have been 

© The Declaration is, pedibus ambulando, without 
_ ſaying ad valentiam Let if it be ſo in the Writ, 

ir's good. Siderfin Trin. 15 Car. 2. Hardy and 


(Treſpaſs quare 1 May 29 Car. 2. clauſum te- 
git & intravit & fodit terram & aſportavit 20 
careFat” tern? & ſoli valor 4.0 8. continugndo tranſ- 

greſſion* pred? quoad foſſion' caption” & aſportation | 
Ferre & ſoli pred” & pred? 1 die Maii uſq; I dim „ 
Funii tune prox* ſequen ad damnum 30 l. Judg- 

ment pro Quer ſur Demurr and Writ of Enquiry, 

entire Damages, and adjudged ill, becauſe there is 

not any value of the Soil taken away during the 
Continnando. 2 Lewin. 230. Strille and Hum. 


 Vierarmis. Vide ſupra. 


Di & armis is neceſlary in the Declaration of ' © . 
Aſſault, and entring into his Houſe, and taking his 
Goods, and is not aided by the Statute Meofayles. 
Erol. Fac. 4.4.3. Taylor and Welſt ed. =s ded” 
by the Statute 16 & 17 Car. 2. cap.  _ ny 
Defendant pleads to the vi & Mor eu, 
and faith not Et de hoc, &c. it's form, and the 
Plaintiff ſhall not take advantage of it in demureer 
without ſhewing it. Siderfin pag. 2 16. N hacker's 3 
In Com Barc” the firſt Declaration did not con- | 
. tain vi & armis, the ſecond Declaration after I 
Imparlance did. It was Error. For the firſt Decla- 
ration is moſt material, and ſo the firſt Declaration 
quod cum he affaulted, was Error, though the ſe- 
cond Declaration was good, 2 Rolls Rep. p. 107, "\ 
 Foord and Foord. 'Crok. Fac. 5 36, meſme Caſe. 


20-6 © i © Bebe” 


in that Caſe, had it been | 
intended ſua; but being carectat, it's ſevered, and 
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How and by what words Propert wut be laid in 
"1 © the Plaintiff in bis Declaration. 


la Treſpaſs for Goods, the Declaration ought 


to lay the Property of the Goods in the Plaintiff at 


the time of the takingz as, cepit, &c. tres Taſer, 


nglice Sheaves, (pſeus querentis) 3 Balſt. 303. 
hiteman's Caſe; and fo the Timber (ipſius quer) 


Stiles Rep. 5 3. Wood and Salter. If one declare thar 
the Defendant Equum cepit 4 perſona querentis, and 
faith not Equum ſuum, it's not good. 2 Crok. 46. 


Tel. 36: 1 Brownl. Rep. 192. Purcell and Bradley. 

Treſpaſs for taking away Goods, and doth not 
fay ſua. Per Cur?. This is ill. But in cuſtodia ſus 
exiften? were ſufficient. 3 Keb. p. 100. Gallant's 


Caſe. Thyeſpaſs for entring the Plaintiff's Cloſe, 


and fo many Cartload of Corn, Hay, & c. not 
laying (ifs, Querentis) en c. een, its 


ill. So in Simms's Cale, Treſpaſs ef. breaking the 


Plaintiff *'s Houſe, and taking away divers Goods, 


and not ſaid ſua, and Judgment was ſtay*d: Bur 
bid. creſcen, it would be 


3 Keb. 524. Holland and Ellis. 
: Treſpaſs vi & armis for taking the Mare ip/izs 


may be a Stranger%s Goods. Judgment was arreſted. 


| Lutrentis necnon bona & catalla ſequent” (viz.) 
and ſums them up, but doth not ſay they were the 
| Goods ip/ius Quer. Defendant demurs thereupon ; 
and refolved the Plaintiff may have Judgment for 
the Mare, and releaſe the Action for the reſidue. 
Raymund 395. Cutforthay and Taylor. 


Freſpaſs of digging his Soil, and carrying away 


20 Loads o Soil, and ſaid not ipſius Querentit, it's 
ill. Bremer Caſe, cited 3 Kel. 519, or 529. in 


Terry Cale 389. 


* 
alJ 
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In Treſpaſs by Infant per Guardian for cutting 
Trees (and faith not whoſe, nor in whoſe Poſſeſſion) 
and for carrying away the Wood of the ſaid Plain- 
tiff. Per Cur. this is well enough; eſpecially Not 
9 being pleaded to the cutting. 2 Reb. 24. 
Fames and * | 


» Treſpaſs for taking a Hook, and faith not Ha- 


mum ſuum, and fo hath not ſhewed in this Declara- 
tion that the Hook was in his Poſſeſſion, it's ill. 
But the Defendant pleaded a Way over the Plain- 
tiff's Land, and the Plaintiff endeavoured to cut 
his Harneſs, and he took the Hook extra Poſſeſſion” 
of the Plaintiff; now the Defendant's Plea hath 
made the Declaration ood diderfin 184. Brook 3 


, Cafe. 
In B. C. the Writ Was, Bons & Catalls 1 ce- 


pit, and the Declaration was unum Bovem without 

ſaying ſuum, and held good in the Common Bench, 
for there the Writ is parcel of the Declaration. 
Siderfin p. 184. Brook's Caſe, and fo. 1 87. * 
| and Pricchard. | 


K Of Varlence betwees rhe Writ ail Dieterle. | 


The Writ was, Quare Cla 2 fecit and the 
Plaintiff declares of divers Clo per Rolls ĩt's well 
enough; for the Word Clauſum i is Nomen ag- 
gregativum, and may contain many Cloſes. Stiles 
Rep. Burrel and Lancaſter. th 
In the Writ it was, Bona & Catala cepit, ab 
the Declaration was, (videlt.) unum Diſcum 
Plumbi; after Verdict it's aided per Stat. of Feo- 
Fayles, for for that part there is no Original. Lit. 
Rep. 3 11. Furner and Disbery. 1 ſome- 
what like this in Winch Rep. 3 5. Gell and White. + 
The Declaration was, Quare Vi & Armis Bona 
& Catalla ſua ' Cxpermue * viz.) tertians partem 
,  wains Diſhes "'- part of a 


Diſh", 
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WF. The Law of Treſpaſs, _ 

Diſh of Lead Oar. This was thought a Variance 

between the Writ and the Declaration, and the 

Declaration is contrary to it ſelf: For if in a Re- 

plevin the Writ is de Boni Catall, and his 

Declaration is of taking an Horſe, this is not good :. 
Vet itꝰs aided after a Verdict per Stat. Fac. 1. 
The Bill is againſt fix, and the Declaration 
againſt ſeven; this is Surpluſage as to the Seventh, 
becauſe there is no ſuch Perſon, and good for the 

Omen SHOE ( IR 4G} 

The Writ ſuppoſed" the Treſpaſs to be done 
apud H. and the Declaration ſuppoſed the Treſ- 
paſs to be apud B. in H. and after Verdict the 
Judgment was ſtayed for this Variance. The 

Difference is, where there is no Original it's aided 
by the Stat. 18 Elix. Aliter where there is an 
Original and this varies from the Declaration. Cro. 

- _ "Elis. 121, Epxerard and Green.  Cro, Fac. 6 64. 
n 1 nth OI de os OD 
In C. B. the Plaintiff. declares of a Battery done 

1 May, to his Damage of 40 l. The Defendant 
imparles till the Term following, at which time 
the Plaintiff declares of a Battery done 2 May in 
the ſame Year,(and upon this Roll it is not entred 
prout alias patet) and Damage 1001, and on not 
Guilty, Judgment pro quer. The Court inclined that 
it was well given in C. B. the firſt Declaration, i. e. 
before the Imparlance, is the chief Record. 3 Bulęr 
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227. Mill ward and Maby. . 
In Treſpaſs, the Writ was, Quare Clauſan 
Fregit, and the Count was, Quare Clauſa fregit; 
and for this Variance Judgment was reverſed. 
The Treſpaſs in the Declaration was ſuppoſed 
to be in London, and the Writ was directed to the 
Sheriff of Middleſex. This Variance was held to 
be Error, Cro. Fac. p. 479. Pollard and Bligbt, 
for ĩt's a vicious Original. But had it Been by Bill 
it had been aided by the Statute; for this Bill had 
- | Ives been , 


& 


* 5 9 5 
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Che Lawo! Creſpats: © 
been as no Bill at all. Crs. Fatly. 654. Calthrop 


4 and Culpeper. Vide a Caſe as Everard 7 0 Green. 

- | in Cre Fac 6 2 Hepdy and r 

is 

> 0 certainty as to Wards or Thins ſs fk Na uy 
_ "2s and Number of them in k. 5 < 0 
n a : 
* Treſpaſs quare Clauſuny thee, 22 ſpinas ſuns + © H 
© ad valentiam, c. ſuccidit, after Merdict it was 
1 moved in arreſt, That the Declaration was not © 
e good, becauſe he doth not ſhew the quantity of the 

5 Loads, and ſo uncertain, as in Playrer's Caſe. But 

e it was adjudged good becauſe of the many Preſi- 

e dents ſnewn in maintenance thereof. Cro. Fac. 
d 345. Job's and Wilſon. But this is no great Sa- 

n ktisfaction to an inquiſitive Mind. 


| Plaintiff declares for taking away fix Mares FR es S 
Colts, and ſhewed not how many Mares and "i 
Colts particularly, and Verdict pro Quer. but — 


e nil cap. per Billam. Sthies 4¹ 25 Hudſon and 
t | Dickinſon. A EY 1 
e Declaration fas: taking Cattle, or Cheeſes, or 43 
n Pullos Equines, not e the Kind or Number, 7 
d is uncertain, 3 Keb. 5 
t - Tranſ. quare Divas Tage. 6 Anglice Earthen ö 
t Pots) ipfins Quer. cepit, it's not good for the Un- 
J certainty ; as 2 Treſpaſs for an Heap of Stones, 
pI 3 a Cart · load of Stones had been good. Palmer's * 
2 ep. 447: | | 
; Tal for entring his Houſe and iche * 5 
Good, inter alia, unam parcellam . penſars 
Lanaris (Anglice a Quantity of Woollen· Cloth) 
14 after Verdict pro Quer. and entire Damages, Judg- 
ment was ſtayed for the uncertainty of the Quan- 
, tity, what it is. 2 Levis 195. Wade and 
, Her. | 
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9 th Bop * 1 . : 2 * 
The Law of Treſpaſs: 
\ . | g * x 4 f 5 . 2 . 
As to King or Species. _ 


4 hy 


De afyortatione of Beams, Scales and Weights, 


and doth not new whar Weights; and ill. Stiles | 
p. 354. Webb and Maſhborne. 5 


An Action for taking away two Trunks with 


loaths, and faid not what Cloaths; and yet held 
good. Stiles Rep. 354. Vet there adjudged Treſ- 


5 paſs de, aſportatione of five Locks and Keys, it's ill. 
r 
Plaintiff declares of breaking his Cloſe and eat- 


ing bis Graſs cum quibuſdam Averijs, and faith 


not what Cartel 3 per Rolls it's good enough, eſpe- 
-* cially after Verdict: For this Action is brought for 
Damages. Stiles Rep. 170. Brook and Brook. 


- Plaintiff declares for taking away forty Loads in 
traw ; and it appears not whether they be Horſe- 
ads or Cart- Loads: per Glia. it ſhall be in- 


tended Cart- Loads. Stiles Rep. 466. London 


and Wilcox, | 

Treſpaſs quare Herbam & Blada cepit ; twas 
moved in arreſt of Judgment, That no particular 
Grain or Species was expreſſed. So in a new 
Action for the ſame thing, this would be no Plea 


in Bar by Averment; which the Court agreed; 
yet the Species muſt be given in Evidence. 3 Keb. 


p. 42 · Maſcue and Shepard. 


Treſpaſs quare Clauſum fregit, & Arbores ſuc- 


cidit, ad valentiam 10 l. The Defendant demur- 


red generally. The Plaintiff prayed his Judgment 


for breaking his Cloſe: But as to the other, the 
Declaration was inſufficient; becauſe not expreſſed 


what Trees. 1 Ventr. 53. Tomlinſon and Hun- 


' Treſpaſs Quare Clauſum fregit, &. diverſas 


 petias Marbemij cepit, & e. Judgment by De- 


fault upon the Writ of Enquiry returned, the 
_ Judgment 


Declaration. 2 Ventr. 262. N 


Treſpaſs Quare percuſſit Accipitrem, and doth . 


not fay what kind of Hawk, yet it's good. Cro. 
| Car. 18. Sir Francs Vincent's Caſe; it is but one, 


4 


and not like Playter s Caſe, 5 Rep. 
_ Freſpaſs for entring his Houſe and breaking 


themſelves, yet being referred to a Cheſt wherein 


they lay, they are reduced to ſufficient certainty ; 
but becauſe it was in C pred. in the Singular 
Number, it's altogether undertain. Allen's Rep. 
Treſpaſs for carrying away ten Pieces of Tim- 
ber, is certain enough. 1 Keb. p. 34. Walcott and * | 


Hill. 22 Car. I. B. R. Vincent and Furſey. 


Treſpaſs for taking and carrying away eight 


Firkins or Pots of Butter ; after Verdict it hall be 


intended Synonima. 1 Keb. 4.3. 
4 85 1 . 10 Words and Arglices 


Declaration for taking away quinque Inſtrument a 
Ferrea, Anglice Fetters, it's naught; there being 


Jugs Ciftas, and for taking diverſa genera appar . 
um in Ciſta pred. eniſten. though the Words = 
diverſa genera apparatuum are too uncertain in "© 


a proper Latin Word for Fetters, viz. Compedes, 


and the Office, of an Anglice is to help Words of 2 
Art. Stiles Rep. p. 37. Yet in 3 Keb. 635. in 
Tompkin*s Caſe, Treſpaſs was brought de 100 


Yards Panni Pendent. Anglice Haugings, and 
adjudged good, though Periſtroma ſignifies Hang - 
Declaration pro uno Pullo, intending a Colt, 


not good, though there had been an Anglice with 


it. So quoddam Inſtrumentum, Anglice a Grid- 


iron, is not good, becauſe the Latin imports no 


ſuch thing; it 


it had been quoddam Inſtramentum 
—r! 3 Vs 


CER 


) 


/ 
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| Judgment was ſtayed for the uncertainty 4 te | 
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ee Lau ok Treſpaſs, 
Ferreum it had been good. Siderfin. p. 60. Ellis 
_ © and- arrow. Inſerumentum Ferri, Anglice an 
Horſe. Lock, is ill. Stiles Rep. p. 327. 
Tireſpaſs for taking Goods, the Plaintiff counts 


. 
* - 


die una Satagine, Anglice a Frying. Pan. Verdict 
pro Quer. It was moved in arreſt of Judgment, 
becauſe it ough to be Sartagine: But it was ad- 
judged pro Quer. for if e 54p ſignifies nowings 
© » then no Damages was given for it; and the Diffe- 
- 4 rence was taken where the Word ſignifies another 
thing, there it is ill; but where it is inſignificant 
there it doth. not vitiate. Raym. 15. Smitb and 
When a Man expreſſeth in Engliſh a thing 
._, tortiouſly taken, and Engliſheth this, if the Latin 
word had not ſuch. Signification with the Engliſh 
it's not good; but if he declares upon à Latin 
word which had not any perfect Significcation, yet 
upon the Engliſhing of this, by which the meaning 
of the Plaintiff doth appear to the Court, the 
Plaintiff ſhall recover, and the Jury ſhall be inten- 
ded to give Damages according to the Declaration 
in Latin, not having reſpect to the Engliſning: 
But when there is à proper Latin Word to expreſs | 
the thing taken, if the Plaintiff declare by another 
Word it's not good per Fenner, Telverton and 
Williams (but Popham thought this too nice and 

to tend to che Subverſion x divers former Judg- 
ments) therefore a Treſpaſs de una Hama (Anglice | 
a Crow of Iron, was adjudged not good; de Ca- 
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ruca cum apparatu 15 good, _ 
Tirreſpaſs pro decem Caponibus ( Anglice Capons) | 

_ & Awvibus Domeſticis (Anglice Poultry) in Tay- 
lors Caſe, 9 Car. 1. adjudged not good. Stile 
Rep. 37. Barker and Martin. Cepit & aſporta- 

vit decem Coria (Anglice Hides) is good; Stiles 

Rep. 64. Pool and Coply. Unum Lenat (Anglice 

a Mat) and there is no ſuch Word as Lenat. per 


nts Cur. then no Damages are given ſor them. *7ria 
| C 


nts Ee. 95: Cos 
LC- 


Pewter-Difhes) per Nulli the Anglice is void, and 
then the Latin is good, and it matters not what 


er Pieces they be, for it is ad valentiam, which 
nt makes it certain enough to the Jury. Stiles Rey. 
nd 102. Levins and Gamble. "Treſpaſs de ano E- 


phipio, it's good enough. De Equo & Epbipio ad 


valentiam, it's good enough, and goes to the 


of 4 Bovil. vocat. Steers or Bullocks, the Engliſh 


tin was void, and Judgment pro Quer. 3 Keb. 646, 
ret il 650: Mood and Withers, © © 


Velamina (Anglice Coifs) Pilum a Cap, decem 
Colores (Anglice Neck. bands) de ano Inſtrumento 


on (Asglice a Plate for à Jack) pro uno operimento 
g: (Alice a Rale). Per Rolls, we muſt not be too 
els curious, and therefore a Deſcription with an An- 
er i glice may ſerve. Stiles Rep. 125, 313. Lloyd's 
nd WW Caſe. But for Quoddam- Inſtrumentam Ferrei (An- 
nd. Slice a Gridiron) Judgment was reverſt. 227 
g- Stiles. e e | 


Fn a "0 15 | Me # Sz 6 = oo ve 
But I ſhall cite no more of this Stuff; if the 
Student cannot find a proper Word, let wa coyn 
one, or make an apt Deſcriptio. 


ns) 
7 


les 


it | 


of expreſs Averment. . 


. 

les Wh preſs Averment of the Force, and not whereas 
ice chere was ſuch a Force. Stiles p. 353. and ſo in 
ver WH Diſen and Bartne's Caſe, Stiles p. 133. the Decla- 
wy, 2 : | ration 


ee et eee, 

lis Cr. it's all one as if it had been left out, And Tong - 

an Damages given for it. For taking away anum 
Aduſtum Ferrum, which ſignifies nothing, per 

Suſpendia ( Anglice Pot hooks) 1 good. Stiles | 


Treſpaſs pro quingiie feciis Stann ( Anglies 5 


whole. 2 Keb. 4.53. Hill and Craſhaw.. Treſſ paſs 


Declaration that the Plaintiff took away decem 


5 In Freſpaſs Vi'& Armer there muſt be an ex. 


-. +: Hs 5 


Che Lan ok Creſyaſs. 
ration was, quod cum, & c. which was no direct 
Affirmative, and Judgment was arreſted. So in 
Treſpals for an Aſſault, the Plaintiff declares, 
quod cum the Defendant fuch a Day and Year 
aſſaulted the Plaintiff; the Declaration is erroneous. 
3 Crooke 50%. Burſer's Caſe: 2 Bulſtr. 215. and 
dy Sanders, quod cum in Treſpaſs makes it naught 
after a Verdict, and that a general Demurrer to 
ſuch a Declaration is ſufficient. Neither is 5 
in Battery. So 1 Keb. 1 30. Shepard and Tomp- 
Eins. Vide this Point of the quod cum, &c. well 
argued and reſolved in 2 Bu!ſt. 214. Sherland and 
Eaton. | e 


Of alia Enormia ei intulit ho to be extended. 


Treſpaſs quare Clauſum fregit & alia Enormia 
ei intulit, this difference was taken tieatly; When 
Damage ariſeth ex turp; Cauſa (as for Injury done 
to the Davokter of the Plaintiff under Colour of 

M. arriage-Courtſhip) it may be given in Evidence 
upon ſuch general Declaration of alia Enermia ; 
but in all other Cafes of Trefpaſs, the ſpecial Mat- 
ter for which Damages ſhall be given ought to 

be pleaded; as Treſpaſs for taking an Horſe, no 
Evidence ſhall be for other Matter than what is 
expreſt in the Declaration. Siderf. p. 225. Mich: 

16 Car. 2. B. R. Sipporn and Baſſet. 

Ad tunc & ibidem how expounded. 

Plaintiff declares that the Defendant 31 Maij 

13 Fac. apud London. in ſuch a Pariſh, aſſaulted” 
him, and adtunc & ibid. beat and wounded him, 
and a Bag of the value of twelve Pence from the 
Plaintiff with an hundred Pounds in Money therein 
took and carried away, & alia Enormia, & 
and doth not ſay, une & ibid. cepir, & c. and io no 


The Lat of Treſpaſs! —& 45 
ume and place mentioned of the carryin away; e 
Dee. but per Car. it's well enough ; for (Er) ac- | 
couples it with the time and place of the bra 
Cro: Tac. 44.3. Taylor and Welſtead. 4 
Declaration that the Defendant 8 Die 
Auaguſti aſſaulted him, omitting the Day of the 
Month, though the Declaration on the hmparlance- 
Roll was perfect, and Judgment given for the 
- Plaintiff; put it was adjudged to be Exror and Hot N 
amendabie, Rols. Rep. 152. Bicroft's Caſe. 
| The Plaigtiff declares againſt two Defendants"; 
| againſt one of them for an Aſſault and Battery, 
and againſt the other for taking away his Goods. 
Fer Cur. the two Defendants cannot be joined to- 
gether in one Action, becauſe the Treſpaſſes are of 
ſeveral Natures and againſt ſeveral Perſons, and 
| the Parties cannot plead to this Declaration, Stiles 
| een It Curſworih Cad. 
5 Treſpals 20 a Judgment in Hull Court, the 
\ Caſe was tis; tlie Plaint was entred 15 Dee. 
2 W. & M. a Proceſs returnable ad prox. Cur: © a 
28 Jan. at which Court the Plaintiff counts that 
the Defendant erected an Edifice there, by which 
ö the Lights in the Plaintiff's ancient Meſſuage were 
, * & obſtruct. uſque Levationem querela 85 
5 adhuc exiſtuut. The Defendant there pleads Nos 
; Culp. and the Cauſe continued there until 7 Mai, 
and then it was removed by Habeas Corpus and 
Certiorari in B. R. & ſuper hoc. ulterior proceſſiis 
in eadem Curia ceſſavit, 200 after it js entred there 
poſtea ad Cnr. Ville preditt. tent. coram Maj ore, 
Ce. and faith riot at whatDay. Comes the Plain- 
tif and brought a Procedendo, and a Trial there 
was and 1 and Verdict and Judgment pro Quer. 
Error alligned, that it appears by the Record that 
the Action commenced 15 Dec. when the Plaint 
was levied, and the Declaration was not till the 
Lein on Terug, and then he counts of the con- 
E vo tinuance 
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Che Law of Creſpiſs. 


| 1 tinuance of the Nuſance adbuc, and ſo counts for »* 
Damages after the Suit commenced, and ſozhey are 
given by the Jury generally, and by it for more 


time than they ought to have done. But per 
Cur.” adbic in the Count refers to the time in the 


Plaint, and the Count and the Plaint to this Pur- 


poſe are all one; and the Preſidents are adbuc de- 


bet, adbuc detiner” nondum ſolvit, in caſe for 
ſtopping a Way; by which adtune &. adbuc he 


loſt his Way. Co. Ent. II. b. 13. a. 14, 15. 
3 Levinz 345. Carter and Canthory. 
In Treſpaſs in the Common Bench the Declara- 


tion muſt be, Attachiatus 2 ad reſpondend. if it 
orm, and | aided : after a 


be Summonitus it is but 
Verdict. 1 Cro. 41. 2 Cro. 85. 108. 


In the King's Bench the Form is, A. B. queritur 


ds C. D. in cuſtodia Marr. Mareſth. &c. de eo 
23 . die, Ge. Vi & Armii. . 


* 


x 1 1 Bench, 
"Form * Declarations in the. . Pleas, 
N | yy Exchequer. 


| | Modus Intrandi 377. 378. 
The Plaintilf 8 not make any Title in bis 
Declaration in Treſpaſs, the fame being a Poſſeſſo- 
ry Action; as Treſpaſs quare N ſuum ce pit, 
he need not ſay this Hay was Tythe belonging to 
his Farm, and if he do it's Surpluſage; but if he 
do make a Title in the way of Evidence, he ought 
then to purſue the ſame and make it good. 2 Bulſt. 
288. Walmore and * <A 


"a 


8 imul cum. 


Treſpaſs by the Defendant fomml cum » abs Ro. 


| Buck, 615, 619, 650. Co. Entr. 647. 8 Rep. 
. egg 


207, 
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Che Law of Treſpaſs. © 51 
_ Treſpaſs by the Defendant ſimul cum Dore. 
Simul cum quodam J. S. Clanſum ſuum fregit, 
and of the Plaintiff's own ſhewing it appears the 
Action ought to be brought againſt another not 
named in the Writ; yet if Verdict paſs it's a Feo- 
Fale. If the Declaration were cum quibuſdam 
alis ignotis, it's good. 1 Leon. 41. Henly and 
Broad. Stiles p. 20. Barker's Caſe. It may be 
the Plaintiff cannot arreſt the other Treſpaſſors; 
and will do it when he can, and he may well proceed 8 
= againſt then at divers times as he can take them; | 
bur if he have Satisfaction from any one of them, 
| N proceed againſt any of the reſt. Id. 
But if in Treſpaſs againſt one, who pleads that 
the Treſpaſs was done by bitnſelf and one B. to 
whom the Plaintiff hath releaſed, and the Plaintiff 
"traverſe. the Releaſe, in that caſe, foraſmuch as the - 2 
matter doth not appear upon the Plaintiff's own 
ſhewing, but comes in on the part of the Defendant 
and not denied by him, the Declaration is good 
enough, 1 Leon. p. 41. Heuly and Broad, and the 
Action ſhall not abate. Hobart p. 199. 
lf a Man bring an Action of Treſpaſs againſt 
A. quod ipſe ſimul cum B. G. C. did the Treſpaſs, 
and doth not ſue them all, his Writ ſhall abate: 
as if four commit a Treſpaſs (which is in its nature 
joint and ſeveral) yet if the Plaintiff will bring 
| his. Action againſt one only, and declare that he 
. with the other three did the Treſpaſs, bis Action 
mall abate, it appears of his own ſhewing. Hobart 
P. 164. 199. . 2 — 
Treſpaſs againſt J. S. {im cum alijs, not na- 
ming them, is good. Stiles Rep. 15. Tory®s Calc, 
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be Law of Trefvaſs. 
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It was moved for the Plaintiff, that a Perſon 
named in the ſimul cum being a material Vibe” 4 * 
might be ſtruck out, and it was 1. And 
Keeling, if nothing was prove 


1 him, 1 
7225 be a Witnals4 for the Deen "Modern 


. P. I 1 o 
orm of a Declaration in the 7 ami. cum, in 


TY the Place is expreſſed where the Treſpaſs: was 


committed, ATCCOFOING: to a Rule 1 in Court. Mod. 


Esntr. p. 383. SY 


C aum, 


Diſciſce ſhall have Action of Treſpaſs againſt 
the Diſſeiſor, and recover his Damages for the 


7 firſt Entry without Re; entry; but after Re. entry 
he may have an Action of Treſpaſs with a Conti- 


nuando and, recover as well for all the mean 2 


pation as for the firſt Entry. Co. Lit. 25 8 
But if the Eſtate be determined by Act of Goc * 
Limitation, he ſhall have his Treſpaſs with a Con- 


e without Re. entry. 2 Rolls Abr. 550. 
Treſpaſs quare Clanſum fregit 20 Junij, Anno 


3 Fac. continuando until 6 Nov. puis general 
Pardon pardons all before 25 Sept. yet the Entry 


(after Verdict pro Quer.) was nil de fine quia par- 
donatur ; for the firſt Entry in. the Treſpaſs being 
only vi & armis, this being pardoned, all that de- 
pends upon this is pardoned ; for the firſt Entry 


makes the Treſpaſs, and the continuantlo quoad de- 
paſturat. is added to increaſe Damage. Teo. P. 


126. Strickland and Thorp. + 
Treſpaſs -for breaking his Cloſe, ſpoiling his 


Graſs, turning up his Soil and 200 Poſts in /olo 
fas eradication. & abcarriation. continuando 
tranſgreſ. pred. uſque ſuch a Day after, and upon 
non cul. Verdict pro Quer. and enters Damages and 
Jun, pro 225 and Error dep becauſe no 
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The Law of . 


: continuendo can be of the Poſts. Curia contra. | : 
q When the coniz.is of the Treſpais preg. generally, - __ 
a and the Treſpaſſes conſiſt of ſeveral parts, and . 


of ſome of them a continuando may be, and of 

ſome not, the contin. refers only to thoſe of which 

a contin. may be, and not to the others; but if the 
continuando had been particularly of the Poſts, it 
would be otherwiſe: and Judgment was affirmed. 

3 Levinx 93. Gillam and Clapton. 

Treſpaſs for Piſcation in his ſeveral Piſchary, 
and taking 100 Buſhel of Oyſters at one Day, the 
Piſcation, Caption and Afportation of the Oyſters. 
diverſis diebus & vicibus until another Day con- 
tinuando. Upon Not Guilty, found pro Quer. and 
entire Damages given. It was moved in arreſt of 
Judgment, that the Declaration for the Caption 
and Aſportation of the Oyſters was ill in the con- 
tinnando, not expreſſing any certain Quantity, 
therefore the Damages entire made the Verdict 
vitious. Judgment quod Quen. nil cap. per Billam. 
Sir Z. Tones 109. Hevell and Reynolds. 
Treſpaſs by Men and Beaſts with a continuando, 
and Verdict for the Plaintiff, and Damages pro 
Tranſgreſſont prædicta; it was moved in arreſt of 

Judgment, becauſe Treſpaſs by Men may not be 
with a continuando; yet per Cur it's good after Aa = 
Verdict; and Damages ſhall be intended to be "5 
given for the Treſpaſs which may be with  conti- 3 
nuando. Siderf. p. 379. Pave and Broum. 

Treſpaſs for caſting in Logs into the Plaintiff's 
Cloſe , © continuand. Tranſpreſſiomem prædictam; 
which may not be, it being the Act of a Man; 
and itꝰs not like Beaſts which continue on the Land: 
Sider f. 22 4, 249. Lichford and Elliot. 1 Reb. 

In Treſpaſs for breaking his Cloſe, digging 
Coals, and taking away 40 Loads of Coals, and 
laid the Treſpaſs 1 July 14 Car. until No. 15 Car. 

ich 2 continuando diverſis Diebus & Vicious; 

3 but 


LES 
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but the * 239 could prove no Re- entry, and fo 
could recover no more but for the firſt Entry, and 
nothing ſor the Coals taken away; but that is a 
diſtinèt Treſpaſs, and a new Action lies. ur a 
Trial before Judge Henden. 
Treſp . with a continuando for 500 Nene i: 
not Kerr e ought to have pleaded un Statute 


3 . Limbarten Siderfih p. 2534 


Continuandb trauſgreſſionem poo qd al. 
1 2 Borde & gran. pred. from ſuch a day 
to ſuch a day, it's Error; for ſuch a Treſpaſs may 
not be with a continuande: but if it had been con- 
tinuand. tranſgreſſion. preditt, without enumera- 
tigg the Treſpaſs, it had been good: yet after a 
Verdict it ſhall be Surpluſage; and all the Dama- 
ges ſhall be given for the Entry reſidue. Siderf. 
P. 319. Mich. 20 Car. I. Butler and Hodges. 
His Caſe of Butler and Hodges is well reported in 
I Levinz, 210. the Plaintift lays the Treſpaſs the 


_ firſt of April of the taking ten Loads of Wheat, 


ten Loads of Barley, ten Loads of Oats, contina- 
ando the ſaid Treſpaſs from the firſt Day of April 


to the firſt day of June. It's Error; the Treſpaſs 


being laid that he took them the firſt of April, Kind 
ſo all in one Day, the continuando is ill; for that 
which is done the firſt of April cannot be done cn 


another Day after: but he ovght-to have declared 


far ſo many Loads taken and carried away at one 
Day, and ſo many at another; and V bichcot and 


0 'Elliot's Caſe, 16 Car. 2. was cited'; bur judgment 


was affirmed. And it was faid, That after in 


M bicbcot's Cafe Judgment was given pro Quer. 
it was agreed that for Going of a ſingle Act, which 


is to be done all at one time, and the killing of a 


HForſe the conrinuande is ill: but of divers things 


which may be done at divers times, as here, thoꝰ 
the Treſpaſs be at firſt laid ro be done the firſt 
Day, the continuands ſhall make a diſtribution of 


1 ity 


„ 3 * 


V * 
C 


- it, that part was done at one Day and part at 
another within the time, and Judgment was 
F . PE: who, 
| Treſpaſs quare Clauſum Fregit, and depaſturing 
his Graſs, and ſubverting an hundred Piles there 
fixed, and carrying them away. Tranigreſſion 
præ dict. continuando to the exhibiting the Bill. Ver- 
dict pro Quer. and Damages entire. Moved in 
arreſt that the continuando was impoſſible as it is 
alledged. Ergo entire Damages being given, the 
Verdict is vitious in the whole. But per Cur. the 
Verdict aids it, and that after Verdict the conti- 
nuando ſhall be applied only to the depaſturing 
and ſpoiling his Graſs. So was the Caſe of Lech- 
ford and Elliot. Fide ſwprs © 
Treſpaſs for ſpoiling Corn in the Blade may be 
with a continuando diverſis diebus & temporibus 
for two Years, though there cannot be a continu- 
ance of ſuch a Treſpaſs for ſo long together. 
2 Rolls*Abr. 5 49. King's Caſe cited in Raym. 396. 
N ‚ ‚ V ͥͥ ͥ²² » r „ 
Treſpaſs for carrying five hundred Loads of 
Barly may be with a continuande. ibid. vid. 2 Keb. 
173, 103, 217. 7 
ſum fregit or Domum fregit, and not of an Horſe 
taken or Trees cut. „ 
Treſpaſs with a continuando for five hundred 
Fears, and it is contra pacem Domini Regis nunc, 
where the Treſpaſs was in the Reigns of ſeveral 
Kings. Vet it's not Error. Siderf. p. 253. 
Treſpaſs with a continuando, a Preſident. Plowd. 
Com. 2 1. a. 38. bv. | 


% 


_ © avec avers cum continuando uſque diem exhibitionis 
Billæ. 1 Sanders 14. * | NO 


Che Lawof Treſpaſs? age he 


Continuando is properly in Treſpaſs quar e Clau- 


 Narratio pur Cloſe debruſe & pur depaſturant | 


E 4 , , Diels: 


9 — Monat ac Pe” FRIES 
R 1 * hos r 
2 e 1 #5670 
N f 1 8 N 
* 4 - 


5 


4 * 
* * 
n 


| "het Lats of Steba. 
Declaration for Cloſe broken, Graſs ſpoiled * 
. Pedibus ambulando, and for depaſturing with his 
ws * Beaſts, with a continuando until the Bill d. 
= © The Form, Sanders 1. p. 24. n pak RY 
a, Continnundo does not lie of Gagee: N 
A Treſpaſs de blees in bladis 1 be With-a 
continuando, © 
A Ireſpaſs of Goods caried away my be with 
aà continunando. 
| A Treſpaſs quare urn cepit may not be with 

| 2 continuando. 2 Rolls Abr. 549. an 
© Tranſ. with a continuande, the Plaintiff. could 
not prove the firſt Treſpaſs,” though the diverſfs 
ici after he could prove, and Was Nonſuit at a 
Trial before Judge Thorp. . 

"Treſpaſs is laid 1 Odo. eds the ſaid 
Treſpaſs. a prædicto primo Septembrss to a Tear 
after. This being but a Miſtake in the Aggra- 
vation of Damages, and the main Treſpaſs being 
tried, the Court conceived it well enough; and 
the Damages ſhall be intended for the principal 
Entry, the other being repugnant and PORE: „ 
2 Kebs 407. Pain and Brown. | 
= Treſpaſs is laid the 26th of May, e to 
—_ 7 the 30th. Defendant juſtifies the 26 May for 
2 | way to his Common, an ſaith nothing to the 
continuanilo. Per Cur. it's well enough, becauſe the 
principal Treſpaſs being anſwered; the Continu- 
ando is but for Aggravation of Damages. 2 . 
167. Catesby and Daniel. | 

Upon the Evidence it is not needful to prove a 
Re-enty if the Action be brought againſt the firſt 
Treſpaſſor, as it muſt be where it is againſt 2 
Stranger as Feoffee of the firſt FTreſpaſſor. 

Treſpaſs of throwing down Hedges with a con- 
##®ando is good: though of breaking a Houſe or 
Cao or cutting Trees thers 1 is no ſuch continu- 

 Ance 


Che Lawof Treſpaſs _ Fj 
znce, importing only one ſingle Act. 3 Reb. p. 
250. Roſe and R 5 P | 
The Plaintiff declares with a continuando uſque 
diem impetrationis brevis, (viz.) the 18th Day 

of March, where the Teſte of the Writ was the 
ſecond Day of Fanuary. The Defendant pleads 
to Ifſne, and found for the Plaintiff, this Miſpriſion 
of the Teſte could not be amended. | 1 Leon. p. $1. 

It appeared not by the continuando how long 
the Treſpaſs continued, Windbam it is diverſis 
diebus & vicibas, and the continuance is but in 
Aggravation of the Treſpaſs, and the Action it ſelf 1 
is for the firſt Treſpaſs, which is the Original. _ 


*. . BY. 
Stiles 171. Ireland and Michelbourne. 
I . , 1 
* * 
—— I aA Of COSPIATTIA 21 da : 
$; | 

L AL 
* 1 
CAP. J 


-F 
1 
* 
1 
E. 


5 . »” Y „ 7 
. — — ö . 4 - 22 "I < 
4 7 ' a . 5 » ; - 
* * 4 1 
- Wo” . * I 
. - - 
g " . : 
d F g 0 þ * 


8 


—— T Ke 
1 
* 4 * * "I —— 
* v « * ore zt 
„ , CN; 4G f 


„„ 


Having ſet down®ſeveral general Notes | 
C | about Declarations in Treſpaſs, I ſhal 
nom come to the particular [ſorts of Treſ- 
4 FPaaſſes; but before I do that, I. ſpall ſhew 
J wat Perſons may have Treſpaſs aud for 
F I ware *and,againſt hat Perſons this 
Action may be brought and for what, and 
hint at the Pleading thereon, and ſubjoin 
2 Reference to Prefidents of Writs or 
particular. Declarations appliable there- 
uno. . „„ 


we 4 
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6 . That Perſons ſhall bave Treſpaſs,. and for what: 
+ +, Baron, Baron and Felde. 5 
Man may bring an Action for the Battery of 
his Wife, and the Wife not be joined with 
im. 2 Rolls an is 
Battery againſt Baron and Feme, the Defendant 
appeared in propria Perſoulig, and the Wife was in 
cuſtodia, and ſo the Plaintiff declares againſt them. 
It's not good; for the Husband ought to put in 
1 Bai) for his Wife. Stiles Rep. 216. Maibdit, 15 8 
Treſpaſs of Affavlr and Battery, for that the 
Deſendant did beat, aſſault and wound the Plain- 
tiff, nec non for that he aſſaulted and beat the Wife 
of the Plaintiff, per quod Conſortium Uuxoris ſua 
pur three days amiſit. Per Cur. the Action is 
well brought by the Husband; fer it is not brought 
in reſpect of the Harm done to the Wife, but it is 
brought for the particular Loſs of the Husband's 
| Co. 
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The Law of Tielplts. 


Cy0. Fac. 501. Guy ard 3 2 Rolls Rep. 51. 
meſme caſe. 


C. brought an Afton for the Battery of his 
Wife, per quod negotia ſua infecta remanſerunt ; 73 
and had judgment to recover. Cbomley s Caſe 


cited in Guy and Liveſey' s Caſe. 
_ © Baron and Feme join in Treſpaſs for the Battery 
of the Wife, and fo for the Impriſonment of the 
Wife: the Baron may ſay ad dampnum ipſius or 
ad dampnum ipſorum Reg. 18 b. Lib. Intr. 610, 
68. Herly p. 2. Siderfin p. 387. Horton's Caſe. 
Vide Stiles Rep. 9. 129. Stradling verſus Bowman 
Nel. 89. Higgins Caſe; + 
If Baron and Feme join for the Battery of both, 
this ſhall abate for the Battery of the Husband. 
9 Ed. 4. 34. yy del Ley, 331. 2 Rolls Rep 


5 
If Baron and Feme are beaten, they ſhall have 5 


ö N Actions. 

Trreſpaſs for beating and raking away of Goods, 
the Writ ſhall ſay de bonis viri, for the Wife may 
not have Property durante coopertura. Keg. Orig. 

TOTP b. S 

- » Baron and Feme brought Treſpaſs for tho Bar- 

tery of the Wife and taking away the Goods of the 

: Honda only, ad dampnum ipſorum, and it was 

held to be ill. Hetly p. 2. Thomas's Caſe. ' 


Baron and Feme ought not to join in Treſpaſz | 
for the Battery of the Wife and tearing the Coat of 


the Wife; and it was ad dampnum ipſorum, which 
ought not to be. In Actions for Wrongs which 
| ſhall furvive to the Wife, Baron and Feme ſhall 
join, and in no other Caſe. Sider fin p. 224. 
Staunton and Hobart, 5. 387. Vide 1 Keb. 273. 
7 

Baron and Feme may be charged with a Joint- 
Battery or Impriſonment, but not in Trover and 


Con- 


59 


Clauſum fregit, 
ception was faken, that it was not the Hay of the 
Wife, nor ſhe was not damnified by it, but her 


* * 2 = 4 
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i 8 "Tie Law of Treſpats; bs 


Osaverſion. Col. Tag, p. 661. Berry againſt 


| Newss. 


Baron a0 Feme may join in a Treſpaſs PA Clauſo 


_ Fracto and cutting their Graſs. So they may jpin 


for the taking away 20 Loads of Hay inde prove- 


nien. though it be a Chattel ſevered from the In- 
herjtance and veſted in the Husband. Cre.” ER 
1 Pp. 96. Cookſon and Caſtline. + 


F. M. and M. 1 ejus brought Treſpaſ 1 


am ſuam meſſuit, Ex-; 


Husband. By Wray, the Declaration is good 
enough; for though it be not good for the Hay, 
yet Claaſum fregit makes it good. I Leon. 1875 
Wilkes and Perſons. Aa 

For Treſpaſs done to the Wife ede b 
Marriage, they muſt join, except the beating the 
Wife during the Coverture be ſo great, that he 
Conſortium ſuum amiſit, then he may ſue alone. 


A Feme covert (in the Abſence of her Husband, 
he being beyond Sea) may bring Action of Trel-. 


paſs for Aſſault and Battery made on her, in her 
own and her Husband% Name; but not e conta. 


1 Balſtr. 140. Anonymus. 


Roſe E. brought Tranſ. againſt 3 for putting 
in Beaſts into her Land, c. 1 May, continuands 


 uſque Fanuary, and on Not Guilty pleaded, had 
Judgment. P. alledgeth for Error; Error in fact, 


155 the ſaid Roſe Was Covert Baron the ſaid firſt 


day of May. and for a Week after. Per Cur. it's 


no Error; for the Wife ſhall have Treſpaſs for a 


Treſpaſs committed on the Land of the Wife 
during the Coverture, and Damages ſhall go with 
the Action. 2 Rolls Rep. 264. Peeter againſt 


Roje Edmunds, Palmer Rep. 313. 


Ba | | In 


14 


Action of Goods taken away by her, and had 
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ad dempnum ipſorum ; it's good. 2 Keb. 230. 


| had the fury found the Battery or Damages joint 
or feyeral it might be otherwiſe, 2 Keb. 269. 


The Law of Treſpalss. 
In Treſpaſs quare Clauſum fregit- brought by 
Baron and Feme, they may join; for per Curiam, * 
it ſhall be intended they are Jointenants. 1 Bulſtr. 


N N 


110. Maynard & Uxor againſt Toner. 7 


Cad 


Lord Coke ſaid when he was Reporter in C. 25 : 
the Husband was to be amerced, and for the Bat- 


2 BRFSS... 


tery of the Wite, Judgment to be quod capiantur. 
.If- Cauſe of Action ariſe before Coverture, / . 


though but Treſpaſs where only Damages are re- 
coverable, they muſt join. 1 Keb. 440. Hardy 


* 


and Robinſꝗunn. „ 
B. procured F. S. to ſue him and his Wife in an 


judgment by Confeſſion of the Husband, Which 
the Court ſet aſide as illegal: but if it had been 
tried in Iflue, F. S. might have taken both. 1 Keb. 
637. Bradely and his Wite. 5 
Treſpaſs of Aſſault, Battery and Impriſonment 
of the Wife untill the Husband paid eleven Pounda, 


... Eo oe 
Baron and Feme Brought Action of Battery for 
the beating of them, ad dampnum ipſorum, it's ill. 
For bey of him ſhe cannot join, but for the 
other they may. This was on a general Verdict, 


Fones and Ayloff. YT IN 3 

Baron and Feme brought Action for the Battery 
of the Wife, ad dampnum ipforum, and good: 
for the Action and Damages ſhall ſurvive; and 
in all Caſes of Survivor the Action may be laid 4 
dampnum ipſorum : but in Actions for beating the 
Husband and Wife they cannot join nor conclude 
ſo. 2 Keb. 4.34. Hort's Caſe. 


Treſpaſ⸗ 


* 


62 Che Law of Treſpals. 
== | » Treſpaſs by Baron and Feme for beating the 
Wife, and taking away from her an Apron and 
a Pinner, and the Verdict being general, per. Our. 
the judgment was ſtayed, for that the Feme can- 
not joyn as to the Goods, unleſs there had been ſe- 
veral Pleas or ſeveral Damages. 2 Keb. 813. 
Dunzvell and Marſhall, © 
Ad Aﬀionem de captu Dar Quer c. Bar 
quod diverſe lite & controverſiæ ortæ fuer inter 
Qaer & S. Uxor. ej us que proſecat” Pia quer in 
| Curia Chriſtiauitatis, quodq; ipſe Def. ad requiſi- 
tionem dicte S. ipſam per manum ſuam cepit & ſal. 
vo & boneſte conduxit illam ad eandem Curiam & 
retrorſum ad boſpitium ſuum quouſque ſect a illa de- 
terminata fuit que ſunt ead.raptus & abduct io, &c. 
2 Browne 282. VV 
Treſpaſs verſus Baron and Feme de Glauſo fra. 
cto of the Baron's, and for the Battery of the Wife, 
ad dampuum ipſorum. They cannot join in Treſ- 
paſs de Clauſo fracto of the Baron's, but for the 
Battery of the Feme they may, therefore the De- 
claration is ill. Quære if Verdict may make it good. 
Cro. Fac. p. 655. Buckly and Hale. Vide this 
Caſe in Palm. 338. two Judges againſt two, as to 
the dampnum ipſorum.” © 
Aſſault and Battery againſt Baron and Feme for 
Battery by the Feme, they are found Guilty ; the 
Quod Capiatur ſhall be againſt the Baron only. Cro. 
: / V Ss, 
Alſſault and Battery brought by the Plaintiff and 
bis Wife againſt the Deſendant and his Wife. The 
Jury found quoad the beating of the Plaintiff's 
Wife only, that the Defendants are Guilty, and 
quoad reſid. they find for the Defendants. Moved, 
That the Declaration was not good, becauſe the 
 Husband joins with his Wife: for as to the Battery | 
made upon him he ought to have brought his 
Act ion alone, But per Cur, the Declaration is 
= 1 cured 


Cie Law of Treſpals: 63 
A cured by the Verdict. 2 Nod. 56. Hoc ber & Us 
\ Ss verſus Sidel, Dx: 0». 1 
1 2 Treſpafs by Baron and Feme for break g the: 

2 Cloſe * the Baron ad dampnam eorum. 15 De- 


n- 
| ion is not good, nor 1 er by any Statute. 
ſe- . 437. Marſhall and Doyle. 7 : 


In Treſpaſs by Baron and Feme of a Cloſe-bro: 
ken, & bona ſua capt. and Accounts of a Treſ paſs 


"of made to the Wife dum ſola fuit this ſhall abate 
if the Writ. Dyer 84. pl. 80. 


2 The Husband only may have Treſpaſs for Dec d 
7 concerninggghe Land of the Wife. 8 H. 5. 9. 
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8 che Husband alone ſhall have Treſpaſs upon 


. the Stat. 5 R. 2. c. 7. becauſe he only ſhall have 
Ly Damages. 38 H.6. pl. 9. 4 Ed. 4. 13. pn. 

* Baron and Feme Executrix to B. join in Treſ. 
A paſs for taking of the Goods durante coopertura. 


el. | 2 Ed. 4. 5. per Littleton. _ 

be  Tranfgr. brought by the Huzband for beating 

1 his Wife, whereby ſhe died, lies not, becauſe it is 

7 Felony. Stiles p. 345. "Higgins s Caſe cited 

T there. 
4 Treſpaſs wee to 4 Feme Sole, who after takes 
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2 Husband, they ſhall have Treſpaſs in their Names, 

for and it ſhall be Bona ©: Catalla or Clauſum of the 

be Wife. Vent. Entr. 220. Dyer 30;. b. 

5 4 Pro Viro & uxore de Marrena. Lxoris fugat. 6 

we Ear 6 cuniculis 1 43 Ed. 3. Mo Ra. 
Entr. 650 

nd T.reſ 4 ; for that the Defendant made an AMaule « 

5 upon Elizabeth the Plaintiff *s Wife, & illam ver- 

+ beravit & mate trattavi, nec non the faid Elixa- 


d beth ſimul cum one Gown, &c. of the Goods of 
5 the Plaintiff, fam cum the faid Elizabeth apud D. 
the tunc &. ibid” cepit & abduxit & abcarriavity 


17 nec non eandem Elizabetham per quinque annos ab 
i L eodem le Ta: detinuit & caſtodrvi py * quod 


te 
red | 5 „ i | | 
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The Law of Treſpaſs; 
Je Hlaintiff ſolamen & conſortium, net'non coniſſium 
& auxiliuminrebus domeſticis quæ idem le Plaintiff | 
'  habere debniſſet & potuiſſet cum Uxore. ſha per tot. 
temputipr adif. perdidit & amiſit & alia Enormia, | 
ec. fund for the Plaintiff, and Damages 3ag “. 
- | Emorbrenphtyo TSf9 Tom 234. mom ns, 9b 
I. Beeauſe the Action was brought hy the Baron 
only for the Battery of his Wiſe, which ought not 
to be, and then the Damages being entirely given, 
the Judgment is erroneous. But per Cur. the 
Action here is not brought for the Battery of the 
Wife, but for the Loſs and Damage of LY Husband 
for want of her Company and Aid; and 
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all is con- 
cluded with the per quod, Cc. which extends toall 

egg 

2. Becauſeę it is cepit & abduxit, where it ſhould 

be rapuit, according to the Regiſter : but irs good 
either way. Cro. Fac. p 5 38. Hyde and Seyſſor. 
Weſtm. 2. cap. 3 4. Lib. Intr. 662. but in the Count 
the Plaintiff ought ro ſhew the Goods in certain. 
Lr, 5 io FRO evi O 
The Husband ſhall have this Action although 
his Wife die: for in this Action he ſhall not reco- 

ver his Wife but Damages. 2 Int; p. 434. He 
cannot have an Action for taking her as his Ser- 
vant, becauſe the Law gives him an Action in 
another form. 'Weſtm. 1. c. 13. HWeſtm. 2. c. 34. 
In the Original Writ de Uxore abducta cum boni; 
Viri, it is concluded contra formam Statuti in bu- 
Juſmodi Caſu proviſi, i. e. Neſtm. 1. If the Writ 
be brought at Common Law, omitting - theſe 
Mords, contra formam Statuti, then it is, ft A. Fe- 
cerit, Oc. tunc pone, &c. but if on the Stat. it is 
tunc Attachies. Dyer 256. pl. jo. Stiles p. 44. 
Baron and Feme brought an Action of Treſpaſs 
guare Clauſum fregit, and for Battery of the Wife. 
E if the Writ ſhall abate : for as to the Clauſum 
—_— Fe 


The Law of Weben, 


ther! he Plaintiff ſhall have Judgment for part. 


Hutton p. 59. Anonymus. - 
Declaration by Baron and Feme for Aſſault and 


Battery made to the Feme, and that the Defendant 


alia Enor mia eis intulit, which ought not to be; 
for it was a perſonal Wrong fo the Feme. Cro. 
Fac. 664. contra. Stiles p. 236. Wats's Caſe, Treſ- 
paſs againſt Baron and Feme. 

If the Wife beat another, the Hushand ought to 
be named in the Writ. Reg. Orig. 1 oF. b. Lib. 
Trat. 612. A. § 11. 


Baron and Feme may be charged wich 4 Joint- 
oods in 


Battery or Impriſonment; but not for 
Trover converted to their Uſe. Cro. 7 651. 
Berry's Caſe. 


Baron and Feme bar Affult and Battery 


againſt Baron and Feme tor Battery of the Wife of 

the Plaintiff. It was found, the Husband Not 
Guilty, and the Wife Guilty; and Judgment was 
quod capiantur, and good. Cro. Fac. 203. Hales 
Caſe, 22 Af. 57. contra. 

In Battery againſt Baron and Feme, the Huf: 
band juſtifies:in aid of the Wife; the Wife pleads 
ſon Aſſault demeſne; both Iſſues were found for 
the Plaintiff, and Damages entirely given. Per 
Cur. the Trial was ill; 
cannot plead; and the Damages being entirely aſ- 
ſeſſed, all was ill: a Repleader awarded. Cro. Fac. 
p. 239. Watſon againſt Thorpe and his Wie. Vid. 
I Brownl. 188. Hernpleds 393. 


Preſidents of Afault and Battery — 2 Man 


and his Wife, the Man pleads non culp. and the 
Wife pleads ſon aſſault demeſne. 

Verſus Virem & Uxorem de inſultu per Ven, 
Hern. pled. 395", | ; 


I Thi - 


tor the Wife by her ſelf 


| "Wh - 
the Wife had no Caule of Action; or whe- | 
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W. 5s  @TheLaw of Crelpaſs: 1 
3 TDhhe Husband ſhall never be charged by the 
Act or Default of his Wife, but when he is made 

2 a Party to the Action, and Judgment given againſt I 
| him and his Wife; as for the Debt of the Wife 
or Treſpaſs done by her, &c. the Action of Debt 

or Treſpaſ ſhall be brought againſt Baron and 
Feme, and the Husband ſhall plead, &c. and ſhall 
be party to the Judgment. 1 1 Rep. 61. b. in Dr. 

Foſter's Caſe. | Fo: | 
Treſpaſs de muliere abdudta cum bonis, cc. 
lies againſt Baron and Feme. Survey del Ley, 
- Mreſpats is made by a Feme Sole, who after 
marries; her Husband ſhall be named with her 
for Conformity, and he hall ſatisfie the Damages 
and = Declaration: Vide Co. Entr. 67. b. Hobart 
i : Treſpaſs againſt Baron and Feme dum ſola fuit, 
19 | 3 | both are found guilty, it ſhall be capiantur pro 

—_  - fine. Hetley p. 53. in Fobnſon s Caſe, 

_ | In Treſpaſs againſt Baron and Feme of Treſpaſs 
—_ - dum ſola, Iſſue, quod ipſi ſunt inde culpab. is void, 
wi but the Judgment good. 3 Keb. 646. It ſhould 
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ot | have been, quod ipſa non eſt culpab: 2 Cro. 6. 
1 3 Cro. 883: 2 Rolls 62. Lal "1 CN 
8 Baron and: Feme are ſued for the Tort of the 


Feme. Cro. Jas p. 5. Cox and Cropwell. 


1 RED Treſpaſs againſt Baron and Feme, the Wiſe is 
| $ taken by Capias, but not the Husband, the De- 
= cClaration ſhall be put in againſt Baron and Feme, 


and the Wife appearing ſhall be committed to 
— Mich. 15 Fac. B. R. Aſnvell verſus Op 
ard. | IN: 
The Count was againft Baron and Feme of 
Freſpaſs done cum awerijs* ſuis, and good, and 
doth not fay whether they were their Feaſt: after 
or before Coverture. 1 Keb. 944. Collingwood and 


Biſhop. 
* | B 
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If 4 Servant be beaten the Maſter ſhall have B Maſter, 
"Treſpaſs, and ſo ſhall the Servant too, though he Servant, 


be a Servant at will. 1 Anderſon 13. am. 
Caſe, 9 Rep. 11 3. Io Rep. 130. 

If a Servant be beaten, ng Miſter ſhall have 
an Action, but the Battery ought to be fo great 
per quod Servitium ſuum amiſit; 
little Battery the Servant ſhall have an Action. 
9 Rep. 1 13. a. the Count ought to ſay, per quod | 
Servitium . Lib. Entr. 613. b. ſect. 1 . 


the form of the Count and Bar, quod non retentus 


fair cum querent. Ra. Entr. 647. 7 
As tor the Count, the Plaintiff need not count 


upon the · Reteyner, or ſhew how Servant or Ap- | 


prentice. Stile 94. More and Stone. 2 Bulftr: 
N 
Treſpaſs quùre vi & armis cepit & abduxic- 


ſuch an one his Servant; the Action doth not lie 


if the Defendant privately retained him; and had 
no Notice to whom he appertained. Aliter if the 
Retainer were at Seffions. Winch. p. $I. 

If a Man beat my Servant, and after he dies, 
yer] ſhall have Action of Treſpaß. Aliter if it 
were my Wife. 2 Rolls Abr. 568. o. 2 3. ev. 
p. 89. 90. contra vid. 

; Treſpaſs for taking away his Apprentice.” Na. 
bre. 91. I. 8 H. 6. 18. 21 H. 6. 31. 

A Servant which is commanded to carry Goods 
to ſuch a Place, ſhall have an Action of Treſpaſs. 


1 H. 6. 4. 19 B. 6. 34. Co. 75 Hedon and 


Smith. 

In 'Treſpaſs for beating his Servant, it's not ne- 
ceſſary he be an hired Servant ſecund. 5 Elis. if he 
be hired for ſome time, though leſs than an Year, 
it's ſufficient. At a Tryal before Judge Tþorp. 


For threatning my Servant por quod, P Ra. 
Entr, 66 17 662. | ? 


Fz De 


but for {every 


. 


The Law of Treſpaſs: 

De Apprentitio abducto. Reg. log. 21 H. 6. 
31. 22 Hf. 6. 30. 

Aſſault and Battery of my Servant per quod; . 
Reg. Orig. 102. N. B. 91. 

Tranſ. de Serviente verberato. Reps. Non fait 


retent. cum quer. Ra. Entr. 674. 


Battery, Maheym and Impriſonment per quod, | 


c. Treſpaſs lies. Ra. Entr. 342 
| elpaſs li 


By the King. 


For enticing my Servant to depart Tr 
not, but Action on the Caſe. 2 Rolls $a * 
Tis 12. 

Ita Servant depart out of my Service, no ARi- 
on of Treſpaſs lies againft him. 2 Rolls Abr. 556. 
13. | 
Treſpaſs per quod Serwitium ſuunt"amiſt ; 1 
the Battery be juſtified, he need not anſwer to the 
loſs of the Service, for that is but a Conſequent | 
of the Battery. 

If one be erecting a Nuſance againſt me, and I 
thruſt away his Servants, G c. I may plead non 
culp. for this cannot be loſs of Service: I Rolls Rep. 


P. 393. Norris and Baker. £ 


The King ſhall have Treſpaſs quare Clauſun 
Fregit, but in this Caſe the Party may not make 
Fine. Nat. B. 9. Regi#t. 99. a. 10 H. 4. 3. 

But for Treſpaſs in the Lands of the King it's 
uſual to have an Information in the Exchequer, &c. 
the Judgment in ſuch Caſe vide N. B. 90. 1. Plow. 
Com, 561. 

The King, who hath Profits of Land by Out- 
lawry, ſhall have Treſpaſs, or take the Goods 
Damage Feaſant. Co, 13 Rep. p. 69. 
Tranſ. pro Rege de Chacea fugat. & Dam 
capt. Ra. Entr. 650. 
The Grantee or Patentee of the King, de Her- 


bagio Foreſt, ſhall have an Action againſt any 
who 


| King. , 


| 100. 
105. 
. 1 ſhall have Treſpak for the By Chizche 


who conſumes or deſtroys the Graſs, but not 


Trees. Dier 2.85: pl. 40. 
The Queen ſhall have Treſpaſs withour the 


1 


I nine parts of the Corn are Grand for Tythes, By a Parſon. 


the Parſon ſhall have Treſpaſs againſt him that 
takes them before Seizure : but not of a Mortuary 


before Seizure. Plowd. Comment. 281. a, in Fox 


and Greisbrook. 

' Parſon or Vicar ſhall have Treſ af for the 
Walls or Glaſs of the Church, or r Graſs or 
Trees in the Chuch-Yard, or in the Glebe- Land. 
11H. 4. 12. 8 H. 6. 9. 11 H. 6. 4. 


Parſon imparſonee ſhall have Treſpaſs againſt 
any who is admitted and inducted into his Church, 
if he intermeddle with the Glebe or Tythes. 


 Plowd. Com. fo. 500. b. 38 H. 6. 24. 39 K 6. 


21727 
The Parſon of a Church ſhall wth Treſpaſs pro 


Piſcbaria Reg: 10 3. 8 


De averije diftrittis in Rode Eccleſia ie. Reg. 


De via impedira ad decimas af, portandas Reg. 


Goods of the Church taken away in their time or Wardens. 
the Time of their Predeceſſors, ad Dampnum Pa- 
rochianorum. It's a good Plea that they are not 


Church-Wardens. Survey de Ley, 335. N. B. 
91. 2 Cro. Elix. p. 179. Hadman and Ring- 
22⁰⁰⁰ 


Church-Wardens may bring Treſpaſs for the ta- 
king away of a Bell. Cro. Elix. 145, 179. Had- 
man and Ringwood. And it lies by the Succeſſor 


Church- Warden. p. ibid. 


* 


F 3 Church- 


The Lam of Treſpaſs: | Sa £4 
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7% i "The Law of f Treſpaſs: Fri 
= | Church · Wardens brought Treſpaſs de FRO | 
| Ammuitatis in cuſtodia ſus lacerat & 8 7 falt 
Ra. Entr. 7.619. 


„ Sen Eccleſ 2 4. bon caps. Dj g. 
+ a Wrong dune in the Church. Yard rn Par- 
Fon {hall have the Action. | | 


" 


: Mayor and Sy aal have Teeſpu | 
Eng Vide le Count in Her. . a 


By Dean and Dean and Chapter brought Treſpaſs 055 entring 
Chapter. into the Cloſe of the Dean, it was held not good; 
for this Action being brought for the Poſſeſſions of 
; the Dean only, the Chapter was not to Join. Cro. 


Elix. Holey and Robinſon. 


7 
r 
— 1 


By Biſbop, + 'Trefj paſs per E piſcopum de Arboribus fue. tem- 


pore vacationis. Reg. ICT, 125. 


— — — — 
r e 


By Ordintry, The Ordinary Mall Mes Treſoaſifar Goods of | 
4655 the Inteſtate taken out of his 3 NB. 
91. AA. 8 | | 


By Heir. The Heir ſhall have Treſpaſs 85 ling of: a 
LSD | Deed concerning Land..to him deſcended, 1 Ed. 
3. 18. Pl. 11. 43 Ed. 3. 24. PL 3. But not 

againſt an Executor for taking a Box with Deeds. 
It Iies againſt an Executor for taking Fith out of 


1 a Pond. 
\ The Heir ſhalt have an Action of Treſpaſs 
3 againſt an Executor for taking away a Furnace or 
f Pale rt. 21 H. 7.26. PLS > 
bo So fortaking Fiſhes out of a Pond. Sofor Deer 
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or Pigeons. Survey de Ley, 336. 4 
The Heir ſhall not have Action of Treſpaſ be- 
fore he enter, in caſe of Lands geſcenged. to him 
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8 0 Cbe Lab of e Treſpaſs 


p64 ae ſhall have Treſpaſs per 4 24 3. . 1 Executor, 


6. and 31 Ed. 3. gives the ſame Remedy to an 

Adminiſtrator. by the Equity of the Stat. 4 Ed. 3. 

c. 6. 14 H. 7. 13. 24 H. 7.101. b. Pl. 2. 
Executor ſhall have Treſpaſs fs Goods and 


- Beaſts taken out of the Poſleſlion of the Teſtator. 
' Vide Le Count. Ra. Entr. 640. A. ſed. 2. N. B. 
87 E. Reg. 98. a. 92. but not de Clauſo Fracto, 
nor de Arboribus ſucciſis tempore Teſtatoris;' he 


hall ſay bona Teſtatoris. 3 Bulſtr. 11: 

At this day Executor of Executor ſhall have ſack 
Action. Reg. 98. A. Plowd. Com. 2 90. a. though 
3 y the contrary was held. As ſee there, and 
2 Rolls Abr. 568. 0. 1. If Treſpaſs be done "I 
the Goods of the Teſtator in the "Hinds .of the 
Executor, and the Executor after dies, hls Execu- 
tor ſhall not have Treſpaſs. 

If che Executor ſue - Goods taken out of the 
Poſſeſſion of the Teſtator, this Writ may not ſay 


ad grave dampnum, neque in retardationem, ce. | 


Fitzberb. N. B. 87. Regs 98. 


Executor ſhall — 2 Action of Treſpaſs before 
| Probate, if any take the Goods before the Execu- 


tor ſeize them; for he had Property in them by 


being made Executor. _Plowd. 28 T. a. 2 Bulſtr. 
268. Fiſher verſus Dung. | 
Executor ſhall have Treſpaſs de fn T eftatoris 
in cuſtod. ſua exiſten. as ut de bills 4 e de 
bove in teſtati ſub cuſtod. adminiſtratoris capt. Ra. 
Entr. 649. and ſhall ſay, bong ſua. 3 at \ Ky þ 
- | Reg: Orig. 94. a. 2 H. 7. 15. * * 4. L. 14 H. 
429; Her. 504. 3 Bulftr. 472. 
A. adminiſters de bonis B. i - groves a 2 Will by 


which he was made Executor. may have Treſ- 
paſs againſt. A. for the Goods, notwithſtanding 


BR. Feen was not repealed. Mich. 12 Fac. 


R. Fiſher and CIO 2 Bultr. 268. 
F 4 Exccuty 
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By Adminiſta- 
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vas demurred to, becauſe, it ſhould have been 


and the Guunt. Lib. Intra. 649. d. 21 ng on 
94 a, 22 Ed. 4. 112. PL 32. | 


\Executor. of the Leſſee ſhall have Tref 
a the Leſſor who ejects him; and the Tie 
ſhall be ſummoneas per binos ſumm. & c. but if he 
eject him and take Goods within the Land, the 
Writ ſhall. be pere per vad. & plegs Rep. __ 102, 
b. „ N 

Fro 8 4 ingreſſu poft Morters Teftaroris 
in rerris_ dimilſ. teſtatori per Defend.” Reg. 97: 
10. 2, | 
Executor brinks Treſpaſs againſt J. E. for that x: 
* took and chaſed, &c. two Oxen, which were 
"he Teſtator's tempore mortis ſuæ, to the Damage 
of the Plaintiff, and in retardatione Teſtamenti: It 


mentioned, the Goods were taken extra cuſtodiam 
fuam. But per Cur. it's well enough. Crro. Wm 
2 113. Adam. and Cbeverell. SHE 


e ſhall have, Tre 926 fo for the Goods 
of the Inteſtate taken out of his own_ Poſſeſſion, 


' Adminiſtrator. ſhall have Treſpaſs Go Goods 5 
ken out of the Poſſeſſion of the Inteſtate, per Stat. 
4 Ed. 3. c. 7. and the 8 Lib. Intr. 640. 
"a. f. 1. but, not the Ordinary. N. B. 92. a. 8 0 ; 
277 13. Cro. Elix. 384. Smith's Cali. WE Fo 

Adminiſtrator ſhall have Treſpaſs or Trover be- 
for "Adminiftration committed to him (but not 

gainſt him who juſtifies under the Ordinary.) 
er 36 He e k Orig. 102. B. 
Stiles Rep. p. 341. Long Caſe. © For Adminiſtra-- | 
tion doth relate to 1 time of the Death of the 
- Tnteſtate , 1 1 43 not to "ths; time: of. e of * 
Megs 1 3 | N N 
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Co. p. 69. Vide ſupra.” 


The Law of Crepats „ 75 
- Leffor G have Action of Treſpali alt By Leſſor. 


Leſſee at will for voluntary Waſte before Entry; 


for this amounts in Law to a Determination of his | 
Will G $90a.0 0 ER. i 
If Tenant at Will grants over his Eſtate to ano- 
ther, and the Grantee entereth, he is a Diſſeiſor, | 
and the Leſſifmay have an Action of Treſpaſs vi 
& arms agginly the Grantee ; For though the _ | 
Grant was void, yer it amounts to a Determin - 
tion of his Will. C. Lit. 57. a. Ns 
- Tenant for Years' holds over his Term, and fo F 
E Tenant at Sufferance; Leſſor ſhall not 
have Action of Treſpaſs before Entry. Co. * & 
57. b. : 155 
Leſſor excepts the Trees, he ſhall have Treſpaſs 
quare Clauſum fregit. 14 H. 8. 1. 8 Rep. 63. 


Swayne s Caſe. 


Counts de renentibus minat. Ra. Entr. 6 6 2. vid, Tek 

far, Titulo Servants. 45 . 

Eftrang er cuts down the D or doch aha) By Latte 
Waſte ; Loſſes ſhall have Action of Treſpaſs, and 
ver treble Damages. But if Leſſor die before 
4 Action of Waſte ſued, ſingle Damages. Rolls 

2 Alx. 551. 5, 6. Det. and Stud. 34. a. 

Tenant for Years is ouſted, and the Vears ex- 
pire; he ſhall heve Treſpaſs. before Entry, and 
recover the mean Profits. 38 H. 67 28. b. 18 TY 


Leſſee ſhall have Treſpaſs quare Clasſun 13 5 
for the Entry of the Leſſor, and for cutting Trees, 
for the ſpecial Loſs. 19 H. 6. 45. Pl. 94. 12 E. F. i 
＋ 3. Ph 20. 3. 6:55. Die p. 90; RT) 
If Leſſor eject Leſſee for Years, an Action of * 
Treſpaſ lies againſt him by the Leſſee. 2 de Ley, 
. FIG IE ores. 


% 


_— 4... = Law of Treſpats. 
Ci x A Man Letts Land except the Trees, and grants 
N | Liberty to the Leſſee to lop them, and after the 
Leſſor cuts them down: the Leſſee ſhall have an 
VR Acdion o on be 0 al not 1 Fal. ar 11, 
1 "A ' 212. SW 
Ok s at Will ſhall 0 A dig of * Treſpaſs 
No ed againſt a Stranger. Ch. 13. 12 "= 
rancte. Tenant at Sufferance ſhall 2 Action of 
4 in reſpect of his Poſſeſſion. 2 Rolls Abr, 
57 N. 1, 27 3+ Vid. Jupra. 5 8 


"BE 


By him DPI "Me that is a Grantee es of ich a Meadow | 
hath Profit ap- poſt falcation. inde (videlt.) that is, ſuch Graſs 
prouder, that is after mowing till Lady. day * ſhall not 

baue Treſpaſs quare Clauſum fregit; but for ſpoil- 
I | ing th Graſs he may. 3 Leon. 213. Hitc bcocs 

Ca . 

Treſpaſi doth not lie for him who had Profit ap 
provider out of the Land of another; but Action 
of the Caſe lies againſt him that hath the Frank- 
Tenement in Poſſeſſion, as in 155 Caſe of Herbage, 
 Pawmnage, &c. 2 Anderſon p. 7. 
Grantee of Herbage ſhall. 2 Love Treſpaſf | 
. quare Clauſum . (quiere de boc, vide poft.) 
but for ſpoiling the Graſs he ſhall have "Treſpals. 
But per Cs. on Lit. fo. . b. the Grantor of Her- 
; 3 terræ hath a particular Right in the Land, 
and he ſhall have Action quare Clauſum fregit: 

- _ So ſhall the Grantee+of the Ear-graſs. -'2' Leos. f. 

4113. Harvy and Hitchcock, Dier 285. 

1 + The King's Patentee de Herbagio Foreſt, hall 

hbave Treſpaſs for Oral, and hall tay, Ss: Ju 
Clauſum Hegit. 8 
Ai. Letts Land to B. to 555 and 4. is to bars 
the Moiety of the Corn; B. ſhall not have Action 
of e A. for waſting the Corn. 329 
Hild. 30 Eliz. Hare verſus 18888 4 
As 
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Che Law of Treſpaſs. _ 75 
A ſeiued in Fee of a Cloſe, grants the Paſture 
of the Cloſe to B. for Years; B. ſhall have Treſ. 


paſs quare Clan Texi. Rolls 2 Abr. 549 


PH 8 which had but one Crop nd. the firſt Ve- 
ſture of a Meadow, or ' ſecond Crop every third 
or ſecond Year, ſhall have Treſpaſs vi & armis 
quare Clauſum fregit. So he W. hich had Herba. 8 
gium Farci. More No. 453. : 5 


5 * 


Coppa lber paying his Cuſtoms PR S By Copy ite. ; : 


if he be ejected by his Lord, he ſhall have Action 
of Treſpaſs againſt him. Co. Tit. 60. b. q-:61- a. 
t. 4 Rep. 22: a. for though he is Tenens ad volan- 
tatem Domini, yet it is e anſactudinem 


Manerij. 


Copy- holder ſhall have Treſpaſs againſt his Lord 
for cutting Trees or breaking his Houſe, * Co. 12 
Rep. 69. 1 Leon. 27%. 2 H. 4. 4. 12. * 21. 
More, Stebbing and Goſwell. 

Copy- holder ſhall have Treſpaſs * breaking 
his Cloſe and wg his Trees. No. Liber hure 
644. © c. 4. Rep. 31. | | 

Copyholder ſhall 1 Treſpaſs 99 entring his 


Cloſe and burning his Hay. 35 H. 6. 5. Pl. 7 


Copy- holder ſhall have Treſpaſs, and this 5/0008 
his Admiſſion by Deſcent. 2 H. 4. 12. Pl. 49. 
4 Rep. 23. b. and though he ſurrender, yet before 
Admittance he that maketh the Surrender conti- : 
nues in Poſſeſſion, and not the Lord, or ceſtuy que 
ve, and he ſhall have Treſpaſs againſt any, that 
enters. Cyo. Elizop. 349. Berry and Green. | 

"A Copy-holder of Underwood without the Soil 
ſhall have Treſpaſs quare 9 Tei. More 
N. 8 85 0 
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By Tenants in Tenahts in Common ought to join in Treſpaſ 
©. apainſt one who pulls down their Houſes, breaks 


their Cloſe, ec. and if one die, the Action ſhall : 


Common. 
Eo 


Where Damages are to be recovered for a Wrong 
done to Tenants in Common in a perſonal Action, 
and one of theft die, the Survivor of them ſhall 


Guilty. The Jury found him Guilty and Judg- 
ment for the Plaintiff, It had been à good Plea in 
Abatement to ſay, That the Plaintiff was Tenant 

in Common with a Stranger; yet he having not 


One Tenant in Common ſhall 
| pals de bonis aſporta tis againſt his Companion. Lib: 


Land. Nor for a ſeveral Fiſhing, I Keb. 18. 


columbaris ſui totaliter amiſit : for the whole 


entring into the Land, the Defendant pleads Not. 


' nets ſhall join. 5 Rep. 17. a. 


Flight is wholly loſt, the other Tenant in Com- 
mon ſhall have an Action of Treſpaſs, quare vi & 
- armis columbare del Plaintiff fregit & ducent. co. 
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ſurvive. Lit. ſe. 315. Cro. Fac. 231. Some's 


have the Action; for albeit the Property be ſeve. 
ral between them, yet the perſonal Action is joint. 
Co. Lit.” 198. Vid. Lach. p. 152. Harman and 


One Tenant in Common brings "Treſpaſs for 


pleaded it, he hath loſt the Advantage thereof; 
and the Jury finding that he was Tenant in Com. 
mon is not material. Cro, Elix. p. 5 54. Deering's 
Tenant in Common ſhall not join in Treſpaſs 
for a Battery. Reg. Orig. 105. b. 


Tenants in Common for taking away of cyg- 


not haye Treſ. 


$53 bead , A&A © Tawny 


Intr. 65 3. B. Nor of his taking the Profits of the 


If twyo Tenants in Common be of a Dove-houſ; 
and the one deſtroys the old Doves, whereby the 


lumbas pretii 20 f. interfecit per quo volatun 


Flight 


+? 
-F 
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ae Law of Tretpals: 


— Tenancy in Common. 


= and ope deſtroys all the Deer, Treſpaſs lies. 
So if one Tenant in Common take and . 
away the Mere- Stones. 

if two Tenants in Common be of a Folding, and 
the one of them diſturb the other, he mall have 
Treſpaſs quare wi & arms. : 

Two Tenants in Common of an Houſe, and 
one of them nailed up the Doors, and made up a 
Wall againſt the Houſe to prevent the other's 

etting into the Houſe, this was e no Diller 
fn Allen 2 8. Waters Caſe, > Kari, 


If two join i in Treſpaſs for Fa 77 Goods 
whereof they were jointly poſſeſſed, one in 
Action may not declare of the taking of the Goods 
from him only; and if one dies, penden Action, 
all ſhall abate; Hetiy p. 2. Thomas's Caſe. Hutton. 
though the Tee all be puni iſhed by the Sur- 
+= Crok. Fac. p. 19. Sir Oliver Leigh's 
Cale. 


jury find the Plaintiff was ſeized of the Land = 
others as Jointenants. Judgment for the Plaintiff. 
Yer it had been a good Plea in. Abatement had the 
Defendant e it. Cro. i . 754 Teng 
md Moor. . | | 


on of "Treſpaſs, but the Lunatick himſelf. Hutton 
16, Drury and Fitch. 


firs after Re· Entry; if a Diſſeiſor cuts Graſs, Trees, 
Emblements, and Diſſeiſee re-enter, he ſhall have 
Treſpaſs Vi & armis {a the Diſſeiſor, but not 


againſt 


* 


W Flight is deſtroyed, and therefore he cannot in Bar 


S0 if twW O Tenants 1 In Common Fas of. a Park, 


1n Treſpaſs the Defendant pleads Not Guilty 


Jointenants, 
in an 


p 
— 


. 5 2 = ok * ſpall! not late es Lunatick. 


Diſſeiſce ſhall have Trefaſ fo NY mean Pro- Diſſciſce, 


* Cle Lai of Trelpato.. ] 
| 110 Feoffee, '&c. of the Diſſeiſor; but Diſſei 

25 ſhall recover all the Damages againſt the Dif} 
ſeiſor himſelf Dier 134. Pl. 19. 15 Rep. Fo. 51. 
2. b. Liford's $ Caſe. Hetly 66. Symonds s Caſe. Ho. 
bart p. 98. in Moors Caſe. Lit. ſect. 430. So] 
| ſhall not have an Action againſt the Ef Difſet- 
ſor. A 2 Rolls. * 554. . 5. 6 7 8. 
eure a 1 

any Contin nance in Poſſeſſion "fer cor 


"mnt; cm 17 the Diſſeiſor, Diſſeiſer ſhall have 
Treſpaſs quare Flay wa Fregit. Lit. 9065 4 = 0. Co 
L. 257. Vid. plus upra. 


. Galor ſhall 1 Action of 2 "7M one 
who takes a Priſoner from him. It's a-good Plea, 
that he is not a Goaler.. ES 4-5 6. Pl. FE 

Pl. ult. A — e 
1 of an Hoſp ical Ghall have a "Io a 
| =—_ thing done in the 8 — of his er. NM. B. 
IM 89. b. Reg. Or. 196. B. „ + "7c. _ 


* 


„ Treſpaſs by an n by 8 of Pri 
| 18 5 vilege. Ra. Entr. 610, r Co. Entr. 644 
_ Winch. Entr. 1100. 
| Treſpaſs Jr Anon per BY. Ra. Eu 


bia. 
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Baylee, "Baylee, or 15 . A SIR TILE al 
e ws 2 general Action of Treſpaſs againlt a Strar 
ger, and recoyer all in Damages, for- that he is 
chargeable over. Co. 13 Dep 69. Its H. 4 28¹ 

| b. . 7. 14. b. 3 1 
If Baylee of Goods bing Tait. and the 
| Baylor —— another Action of Treſpaſs, he which 
flirſt recovers, ſhall ouſt the other of his Action. 
0 5 H. b& 2: * it ial bea good Das to . other. 
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Ce Law of Treſpaſs? 


Ile which hath a ſpecial Property in the Goods TE 
ſhall have a general Action of 

Treſpaſs. againſt him who had the general Pro- 

be mitt 


fora time certain, 


erty, and upon Evidence Damages ſh 
to 'II H. . 0 


+ 2 
its N 


He which had Cattle for à Year to compoſt his 
Lands, may have a general Action of Treſpaſs 


againſt a Stranger if he take them within the Year, 
and againſt the Leſſor himſelf,” and againſt his 


_ 
- 


The Agiſter of Goods may have Treſpaſs for the Agiſler. 
7 . 


WY caving ofthe. 48 E.. 20. b. 


Grantee or Patentee of the King de Her bagio 


Foreft& ſhall have 'Treſpaſs againſt any who con- 
ſumes or deſtroys the Graſs, but not the Trees. 


Dier 285. Pl. 40. Vide ſupra in Profit ap- 
prender. 9 GE - * | | I 8 3 
Where Damages for Goods are recovered againſt 


J. S. F. S. ſhall have Treſpaſs for the Goods. 


1 Keb. 43. „ 


. Treſpaſs for the Battery of the Son doth not lie Father. 


for the Father, although the Son loſe his Marriage 
by this; but the Son only ſhall have the Action. 


Cro. Eliz.. p. 55. Gray and Jeffreys. But the Fa- 


ther ſhall have an Action for taking his Son and 
Heir, or Daughter and Heir, for that the Marriage 
appertains unto Him. But for the Aſſaulting and 
impriſoning his Daughter no Action lies by the 


= 


Denni. 


Father. Gro. Elis. fo. 769, 770. Barham and 
F * ne 3 7 N r . W. af | 


_ Treſpaſs quare vi 2 armis in Annam Filiam 


fuam G ipſam cepit & impriſonavit, the Father 
ſhall not have the Action: none ſhall have Reme- 
dy for the Imprifonment but the Party ro whom it 


was done: and alſo the Writ doth not fay cepit C 
| #bdnuxit: ibid. W 


Intruder : 


2 
* , 
LIE 


4 . Law of chat 
„„ hs on Xe Kings: Poſſeiot ſhall 4 hav 
: Kt 2 reſpaſs againſt a Stranger, but not Ejectment. 
Ae e. Tobnſon and Barret O. 5; boc, for 
INI then 0 2 wt twice A Vi ide 2 000 
8 8 A is mad 85 1 he Gall . 
ra Tea for 2 28555 Gone do FO Perſon + 5 ; 
Ha LCs IM p 5 eh, 


. . 
3 By King.” If a Man be ard: in an Action bend, 
C a the Ring hath the Profits of the Land, and 
VLLll'etts the ſame to another, he ſhall hay Aalen 
N * clauſum fregit. 3 Leon. p 21 5 4. 


my 


"if the Lord leave not ſufficient — og the 
; "Tenant ſhall have Remedy by Aſſize, Treſpaſs or 
1 Proſternation. Cok. Mags Cb. p. 88. ſur Stat. 
3 a. 5 12 Merton. c. 4. He may have Action of Treſpaſs 
| oY _ againſt tha Lord for digging Pits i in the Common. - 
_  Siof, 7 Goe and Cot ber. 1 
1 Ik Commoner fill a Trench in the Colt, 3 
3 which was digged by the Lord, the Lord may IM © 
= have 'Treſpaſs againſt bim. Siderf. p. 251. How- he 
3 . ard and Spencer. „ G 
_ E. | A Commoner ſhall not Have Action of Treſ paſs 12 
ZS * 3 Clauſurm Fregit. 12 H. 8. 2. "De de 
-.-., __ Harcourt's Caſe, 4 H. 7. 3. 15 H. 2. 13% 
3 5 A Commoner may not have an Action of ref x * 
| * . 1 paſs for the Beaſts of a Stranger 2 Damage. e 
75 he CS 405. A. 5. Bri e 
A4 A Man had Common in the e Soll of another, L 
and an Eſtranger puts in his Cattle, the Commo- 8 
F ©  ___ ner ſhalFnot have an Action of Treſpaſs; but he 
may diſtrain Damage Feaſant. Neither ſhall he 60 
.Þ 1 an Action of Treſpaß quare Clauſuts fregit: 
Karen 7 1 o. ** 88. A 3 
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8 ®. Che Law of © rrefpals; | 7, -: 
bn not have an Action of Treſpaſs of Gras A 
| ſpoiled. 22 Allie. 48. 2 Rolls Abr. 55 2. 9. 
Cre. Fat. p 408. Kennick and Pargiter. The 
Lord is Liored to put in three Horſes upon the 
Common, and becauſe he put in more, the Com- 
moner juſtifies for Feſant in e 


and gan. Ga 


? * The Sperilf "HG, Gods by Fier 1 Wee By Sheriff. 
| before Vendition the Defendant takes them, the 

Sheriff ſhall recover in Treſpaſs. Cro. Elix. 639. 

Tyrrell's Cafe. Mod. Rep. p. 30. Wilbraham and 

Snowe.. The Sheriff had ſuch a Property in the 

Goods by the Seizure, that he may well maintain 

6 Treſpaſs or Trover. 2 Sanders 47. we Ld 

"1 aſe. 


4 3 An Action 5 Treſpaſs port per Corpliation Fyoroition 
, | pedibus ambulando in B. K. Winch. Entr. p. 1100. 


When an Eſtray comes within a Manor and py Lord ferox 

walks there, this is a Treſpaſs, . and the Party in Eftray, 
whoſe Land the Eſtray is Damage Feſant, may . 
chaſe him out of the Ground: if an Eſtray be ferox 
he may be ſettefed. Herly p. 67. * and 
Goſ more. 4 

When the Lord ſcizeth the Eſtray, then bs. 

. Commencement of a Property thereby, and 1 
he is chargeable againſt all others for the Treſpaſs x 94 
el! x Eftray doth; and if the Eſtray within the | 
-} ar ſtray out of the Manor, the Lord may chaſe 
back the Eftray ; bur if it f ſeized by another 
Lord, chen the firſt hath loſt all Poſſibility of 
gaining the Property, and the other Lord ought 
to proclaim it de novo. 1 P. 61. N and 
Goſmore. - 
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* 0 95 l Law of cats. X: 


Þy Guadiin- EY. Com. -293 Ochors 5 G 4 
The Plaintiff Infant may ſue by ALE OY "of 
"bo Amy; but the Defen Rag ſball ſue only 2 

by Guardian. Tre. Car. 1 67. Goodwin Cale. | 


1 * 


Ceſtay que «Uk Ceſtuj ue Uſe at this Da is ee and! 
band: . d e Je in Si TY of the Land, ſo a 
be may have an Aſfize or Treſpaſs before Entry! 

_ any Fi who enters. without Title, b 

ro, Elix. p. 46. „ 


* 3 o * 


If a Stranger holds © out Fe: Tenant 67 Bi, 85 
the Tenant by Elegit ſhall not Hold over againſtf 
the Reverſioner but is put to his Action of Treſ. / 
8 paſs againſt the Stranger. 2 Sanders 7. 4 Rep. $ 
3 82. bo Sir Andrew Corber's Caſe. 952 ; 
=. Caſe, and declares; -T hat he was vited | in Fee 
= asg of a Cloſe, and the Defendant was poſſeſt of ana- 

Treſpaſs by the ther Cloſe next adjoining, between which Cloſes 
Tenant in Poſe ran a Rivulet, and that the Defendant had ſtopt 
F 4 for the this Rivulet, by which it ſurrounded and ng 
2 Treſpaß. the Cloſe of the Plaintiff; by which Arbores 
Maremial* ( viz.) &c. qutride conſumpi 
devener. The Defendant pleads, That one S. div 
ante prældict. tem 33 quo, & c. & eodem tempore 
u, &c. was polleſt of the ſaid Cloſe by Virtus 
of a Leaſe made by the Plaintiff's Father, and 
that he had payed to S. 20 J. which he had ac. 
cepted in Satisfaction of the ſaid "Treſpaſs. The 
Plaintiff demurs. Per Cur. it's no Plea : For the 
Plaintiff in reſpect of the Prejudice, may maintain 
one Action, and S. in reſpect of the Poſſeſſion, 
and of the Shade, Shelter and Fruit of the Tees 
another for the ſame Tranſgrefſion; and the 8a. 
tisfaction given to the one is no bar to the other. 
BY IV during the Term yu Plaintiff might] 
not 


y : | - oF , ſ 


3 By Tai by 
= Elegit, 
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.;-- Hon, 3 Leviux. 209. Bidlesfred and Onſlow. 

mr  Prefpaſs vi & armis, Plaintiff declares that the 
Defendant ſuch'a Day and Year did thruſt a Wo- 
man named Margaret Hunt, againſt his Son Henry 


Age, by means whereof his Thigh Bone was bro- 


tle, - the Action lies for the Father, becauſè it is not 
7 Had, per quod Servitium amiſit, nor that the Son 
woas leſs capable of procuring a Fortune with a 


not have had, being founded only upon the Poſſeſ. 


N i Hunt, being. an Infant tender fourteen Years of 


been; an the Plaintiff expended divers Sums of 
Money to cure him. 5 J. Damages. Quær. If 


% Wife, G. but the Child himſelf onght to have 


oft” brought the Action. So in Grey and Feffries 


el Qaſe. 2 Cro. 5 5. Treſpaſs for Battery of the Son 
Pl lies not for the Father, and Stiles 39.8. but Judg- 


ment was given for the Plaintiff in the principal 


Fee 5 Caſe, in Rippon and Norton's Caſe. Cro. 63. 849. 
nal. and 8 41. Raym. 259. Hunt and Mootton. V. ide ö 

les to this purpoſe in an Action on the Caſe; Rap. 302. 

opt Ka. Dutton and Grizil's Caſe againſt Nevill 

ned Pool. / a + ; n | 
reel © # 

5 Againſt what Perſons Treſpaſs Vi & Armis 

25 lies, or not. 1 A 
ore >: SO Ws. | 
10 3 Againſt Baron and Feme, Vide ſupra. 

che | | Apain#t the Sheriff or other-Officers. Ps 

the When a Court hath juriſdiction of the Cauſe, 


any. and proceeds erroneouſly , there the Patty who 
Wy ſues, or the Officer of the Court who execures the 
"ol Precept or Proceſs of the Court, no action of 
82 Treſpaſs lies againſt them. But when the Court 
zel. had no Juriſdiction of the Cauſe, Actions ſhall be 
ghth againſt them without any regard of the Precept or 


not] Proceſs. 10 Rep. 76, the Cale of the Marſhalſea. 
| N ; G2 3 
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Che Law ok Cretoaſss. 
So if the Sheriff extend ancient Demeſne Land as 


well as other, he had a Warrant and is not to diſ- 
pute What is liable and what not, and i is not ſub⸗- 


ject to an Action of Treſpaſs. Hobart p 48. N 4 


and Barmſt, 6 Rope 54+ the Earl 0 Halde 5 


Caſe. 5 
On Fieri K 2 J. 8. wh barks Goils 2 


of A. on Sale of theſe Goods Trover or Treſpaſs 1 


will lie againſt the Sheriff; and to prevent this, 
all the Sheriffs of England take Security. 1 Keb. 
69 3. Sanders and Poell. 7 
The Sheriff takes one not u eg in the Writ, be 
Treſpaſs lies againſt him; and if the Plaintiff ſhew 
another Perſon to him, Action lies againſt bot. 
A. procures the Sheriff to arreſt 'B. without 
- Writ, and after purchaſeth a Writ, and the She- 
riff arreſt the Perſon being in his Cuſtody, Action 3 
of Treſpals lies. Dier 244. Pl. 61. 5 
The Sheriff takes B. upon a Capias, and oth 
not return the Writ, B. ſhall have Treſpaſs. 20 H. 
6. 24. a. 21 H. 6. 5. alter upon a Ca. Sa. or 
Habere fac. poſſeſſion.” 4 Rep. 67. a. 7 
If a Sheriff make a good Return in Law, but 
faux e en fait, upon an Habeas Corpus, this Action 
lies, 9 Rep. 99. b. Bagg's Caſe, 
Capias is directed to the Sheriff of Middleſex, 
and he takes him i = London, an Action of Treſpaſs 
lies. 16 Ed. 4. 6 
If a Sheriff by Replevin: deliver other Goods 
than were diſtrained, Treſpaſs lies againſt 2 75 
Doc. and Stud. 150. Rolls 2 Abr. 552. 6. 
14 H. 4. 14. Pl. 32. 
I the Sheriff comes to make Replevin, and 
breaks the Hedges and Gates, he is a Treſpaſſor, 
unleſs the Owner hinder him to make the . 
vin. 20 H. 6. 28. Pl. 19. 2 Rolls Abr. 552. 8 


243 Stran 


Che Law of Treſpats: 


for his own Goods, ànd the Sheriff 
take chem »- Treſpaſs. lies e the Fluntifk : 


2 Rolls Abr. 553 3. 5. 
If another Mar? 8 Goole are pledged to me, . 
and the Sheriff take them, I ſhall have this Action 


againſt him. Bro, Treſpaſe, 364. 


& 


And if the Sheriff take one Man Nia another, 
Treſpaſs for Faux Impriſonment lies againſt him 

If the Sheriff break the Houſe for Debt or 
Treſpaſs „ this Action les. 5 Rep. Semaine S 
_ Cafe. 


I the Sheriff ee his Authority! in ak Exe- 


cution, this Action lies; as breaking Doors, c. 
5 Rep. 93. 196. 1 Brownl. I17, I Bulftr: 
7 - 
2 a Bailiff of a Court upon a Summons to him 
directed attach the Party by the Goods of another 
Man, an Action of Treſpaſs lies againſt him. 4 So 
if the Sheriff upon Execution take the Goods of a 
Stranger ; but if he attach the Defendant by the 
Goods of another Man being in his Poſſeſſion, this 
is juſtifiable. 11 H. 4. 91. 

"Treſpaſs lies if he attach the Servant by the 
Goods of the Maſter, being in Poſſeſſion of the 
Servant, and for the Debt of the Servant, 2 Rolls 
Abr. 55 2. o. 2 Dock. and Stud. 149. b. 138. b. 

If a Man hath an Hundred, and bona & catalla 


felonum within the Hundred, and the Sheriff takes 


the Goods of a Felon within the Hundred, an 


Action of Treſpaſs lies againſt him. N. B 


91. E. 
If i Sheriff make a Warrant to a Bailiff 7 2 
Franchiſe to take the Goods of a Man in Execu- 
tion, and he miſtakes the Goods, and er the 


Goods of another Man, the Bailiffs are Treſpaſſors, 


and not the Sheriff. 2 Rolls Abr. 7 9 


* q k 
* 1 


* 


In Re vin if the Plaintiff ſhew the Ggads o. 


„ | df EE 
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FO "iba Law of Cretpats _ 
Th Man be arreſtes by the Bailifs of a Sharif | 
"upon thigthie ſhews to them a Supagſedeas 0. 
enge him, "the Bailiffs refuſe and detain him, 
he ſhall have "Fad Lp eon nent againſt the Bai- 
lige, and not againſt the Sheriff. Vid hos e Th. 
© Fanx Impriſowment; 
A Man is arreſted I 3 of jen Bal, 25d 
it is refuſed, and 10 he is impriſoned; this Goth nor 
make the Arreſt und dag ent le rortious as to 
—_ - have an Action of Treſpaſs, bur he might haye | 
an Action on the Caſe. + Can 2 2 5 Salmon E 
W - | verſus Pergival. 9 
After a Rule of Court to vacate a Jodgware, 
Treipaſs lies againſt Him that taketh the Goods i in 
Execution. I Keb. 45 3. cited in Felgate's Cale.” 
If a Keeper detain his Priſoner for undue Fees, 
aſter he is diſcharged by Law, an Action lies. 
Bro. Faux Impr. 12 Kel. 36. 89. 
I a Serjeant in London, or Bailiff in the Coun- 
try takes a Man upon Capias in Proceſs at my Suit, 


wm 2 „ * 1 rr 
1 es 2 * 9 an 4 R 
E . 9 e x 


e 
* * . 5 "= * — 
. — » K * 
"4 


** 


| and F. S. reſcue him out of his Poſſeſſon, I may 
g kave a general Writ of Treſpaſs againſt him. or 
| an Action on the Caſe at my Election. 2 Rolls 
. _— 55 W.-: | 
| 2 Vide plura 45 voc poſt Titulo Faux Impriſon- 
_ ment. 
1 4-1 Act, fur Stat. Maribridge, c. 15. I. 1. 16. lies, 
=_ | if the Lord diſtrain in Via Regia, or Communi 


= Strata; and it ſhall be contra pacem, not vi & 
4: = F "i r 2 8 
* armis. 2 Inſt: 131. Artic. Cler. c. 9. 8 Rep. 


2 1 85 . a tortious Diſtreſs where nothing is arrear; 
bee 8 Tenant ſhall not have an Action againſt the Lord, 

of Treſpaſs vi & armis, for this is prohibited by 
; the Statute of Marlebridge, c. 3. non ideo punia- 
3 iu Dominus; but if Bailiff or Servant of the Lord 
| rakes A 3 — * is behind, here 
'd i. 1 Agios 
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4 Rep. 11. b. Bewill's Caſe, Nel. p. 148: contra. | = 
9 Rep. 76. a. Co. 2 Inſt, 105, 16. i 
| Tenant brought an Action of Treſpaſs againſt 1 
the Lord, and Iſſue is found pro Quer. Yet if it 
appear by the Verdict that the Plaintiff was Te- 
- nant and the Lord Defendant, the Writ ; ſhall 
*abate by the Stat. 10 Ed. 4. 7. Savil's Red. 
Ik the Leſſor put out the Leſſee for Years, or 

diſſeiſe his Tenant for Life, or do any Act not as 
Dominus, as cut any. Wood, or break the Houſe, 
or feed the Ground of his Tenant, or the like, 
- which he doth not in reſpect of his Seigniory, there 

an Aktion of Treſpaſs quare vi & armis lieth 
againſt him. Co. Magna Cbarta, p. 105. 9 Rep. 

76. Combe's Caſe, Dier ꝙo. bp. Tabs 
Seiſin by Incroachment ſhall be avoided in Treſ- 


to view the, Repairs, breaks the Houſe. 8 Rep. | — 


: 146. the ſix Carpenters'Caſe. 3 f 
> Leſſee, cuts down Trees to repair, and the Leſſor. 
; op takes them away, Treſpals lies againſt him. 
5 rh A ion lies againſt the Lord who ejects 
s and ouſts the Copy-holder, 4 Rep. 22: a. without 
; lawfal Caufe. Co. Lit, 60. bd. FP 
hy It lies againſt the Lord of the Soil for digging 
1 Pits in the Common. Siderf. I 06. Goe and Cotber. 
i The Defendant pleads he is Lord of the Soil, and 
4 G 4 dug 


* 1 4 * * r 2 " 


3 88 " Che Law. of Creſpaſs. pet 
_— | dug fo for. Coats. making ſo. little . to the 
: Paſture as he could, and avers he had · left ſufficient 
_ Common. Per Cur. this amounts to 0 general 


Iſſue. V/; Vide 1 Reb. 936. 


8 4 
v : 

f AK: 7 2 
45 bes" 


Againſt one If a Man 475 my Catile into the Land of ano- 
that is forced flir. he is a Treſpaſſor and not I, and the Action 
£0 ng | ſhall be brought againſt him: and ſoit is if a Man 
„ —- carry me into the Land of another. Stiles 
p: 65. Stone's Caſe, e It 3 be . in * 
cl Juſtification,” | < K eg 


Againſt Tenant Ir lies againſt Tian at Wilt who: doth IM 1 
ar Will, tary Waſte, 5 Rep.13. Co. Lit. 57. a. 2 Rolls 
IB os Abr. 555. y. 0. and for cutting ep 
el. 
It lies againſt Grantec of Tenant at Win Vid. 
ius. 

; Againſt Tenant at OP, Vide prius. 

It Ties by the Leſſor againſt Tenant at Will for 
' cutting the Trees down; for though he had Poſ: 
ſeſſion of the Land by lewfal means, yet- he had | 
no Intereſt in the Trees for that purpoſe. Savil 
Rep. 84. Walgrave and Sommer ſer. 05 


Againſt Biylee: Baylec of Goole, as of an Horſe, Sc. oh kills 
„„ ttmem, the Baylee ſhall have a general. Action of 
| - 'Treſpaſsor Trover at election; ale if there be 
Conlidence repoſed in the Perſon „and there is 
8 Negligence, an Action of the Caſe then lies. Vide 
13 Fr 5 Rep. 13. a. Earl of Salop's Cale, Co. Lis. 
| MM 
=; When the Fcivity of Baylment i is 1 by f 
3 the Tortious Act of the Bay lee, a ſpecial Action 3 
= ol the Caſe lies, but not Treſpaſs. One delivers an 
3 "we to ride to 4. and he rides further to B. no 
® | 3 hes: - I * a * 
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Tref- 
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Treſpaſs vi & armis lies againſt a Servant for Againſt a Ser 


taking away his Maſter's Goods. 1 Leon. p. 87, Vant. 
| 88. Gloſſe and Heyman. wideſupra. 


In all caſes where the Servant hath not a gene- 
ral nor ſpecial Property, Treſpaſs lies againſt him. 


More, Hill. 29 Eliz. _ ; 


lf my $ervant without my notice puts my. Beaſts - 
the Man's Land, my Servant. is the Treſ- i 
id not I. Aluer if my Wife put them in. 


paſſor, an All 


246 Us | | 5 ; - rt : . * 
Defendant is found a ſufficient Treſpaſſor, al- Againſt a Diſ- 


though he is but a Servant to the Pretended ſeiſor. 


Owner of the Land, and he which is true Owner 
may bring this Action againſt Maſter or Servant: 
the Maſter may withdraw himſelf. 'Telv; 144. 
Wilſon and Weddell. e 


Treſpaſs doth not lie againft an Executos rr 
Adio perſonalis moritur cum perſonas Doct. and . 2 
Stud. p. 75. i. e. for a Tort done by the Te- 


ſtator. 


1 : 


Treſpaſs lies againſt an Alien. Dig. Br. 72. a. 2 an 


kf ien. 
F | 1285 3 | | 3 5 
Ic lies againſt a Perſon attainted. Mich. 38, 39 Agaiaſt a Per 
Eliz. C. B. Baniſter and Truſſell. ſon attainted. 


It lies againſt a Maſter of an Hoſpital ind his Againſt a Ma- 
Brethren. No. Lib. Intr. 24.8. a. 5 wa "ns an Hoſe | 
Ne lies againſt a Dean and Chapter. 32 H. 6. 8. pen 3 | 


Es 2 ; * > } | | 4 , i 
It lies againſt Mayor and Commonalty. Quære ayar and 
it vi & arms: but Capias lies not againſt them. Commonalty. 


It 
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- | Ideot.. 1 les againſt an [deor. 
. Luoznstick. 3 lies againſt a Lunatick. Hob 9 34. Dig, 
= | > Br. 7255 A. 5 * - | 
„ It lies EY an Infant. pg Br. 71. 1. he 


appear by his Attorney and not by Guagdigns it's 
Error. 2 Cro. 10. Bray's Caſe. 6 
ITreſpaſs againſt three, and one of the Defen- | 
dairs was an Infant at the time of the Plea by At- 
torney pleaded : per Cur. it's Error; but if he had | 
been one of the Plaintiffs, and a Verdict paſt, it's 
no Error, but ſaved per Stat. 2 1 Fac. Judgment 
totally reverſed, I Keb. 949. LNG; - 6's 


=_ ww againſt 2 Parſon for not making! 1 his 

0 Parſon; Fills; in due time. Stiles 372. Liniſton s Caſe. 

| The Defendant pleads, the Plaintiff gave 1 no 
Notice to fetch way his Tithes. 


_ | ww es as Py 


Attorney 25 Againſt an Attorney per Billam. Ra. Ear. re 


Agaiaſt one Treſpaſs lies a 3101. him who commands ano- WW þ 
that commands ther to do a Treſpaſs. Dr. and Stud. 19. a. vide 
7 aug ban Rep. 116. of Aſſi ſtors in | Treſpaſs when 1 
the Actors are acquitted. "VF. "WT 
\ a 
| Againſt an If my Beaſts are in the Yard of FJ. S. SN 405 ; 
;  Intereſlee. ring this time they do a Treſpaſs to another; he 
PR, | ſhall have Treſpals againſt me or F. S. at his Ele- 
' Rion. 2 Rolls Abr. 546. B. 1. 


war 


Againſt a Commoner for filling up Trenches 
made by the Lord. A Commoner cannot dig a 
Trench to meliorate the Ground, 1 Reb. $04.9 36. 
Heward and Spencer. 
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The Law of Treſpafss. 97 
lf A Man who claims Common appurtenant 
puts in any Beaſts. which are not Levant and Cou- 
cant, he doth wrong to the Lord, and ſhall be 
o 2 as a Treſpaſſor. 2 Sanders 327. 


Againſt 2 ShwidGoner of Bankrupt, per Can 1 

8 IK the Plaintiff declares of the Entry into his Houle, miſſioner of 
mme Defandanir may not plead not guilty, and give A | 

Wl the Special Matter in Evidence, but he ought ro 
- Wh plead” the Commiſſion of Bankrupts and all the 
Special Matter. Bur if it had been for taking of 
d Goods only, he may plead non culp. general. Quar. | 
s i the Difference. Lit. * TS. 


Treſpaſs of Battery and Faux . Againſta Ma: 

I againſt a Maſter of Chancery, by Bill in Chancery ſter in Chan- 

is. and Pleading and Iſſue; and after Mittimus out of ©: 

. che Chancery,” theſe Iſſues were delivered here to 

0 be tried, 2. e. in B. R. Cro. Car. 16 T. Good uin N 
| 7 Sir Rich. Moor. 


% = deliver my Goods to another to keep, Oc. and 44 inſt 4 
be gives or ſells them to a Stranger, I cannot Stranger, 
0- WU have Action againſt the Stranger. 

Lit. Sect. 70. If a Stranger buy my Goods of 
one that hath ſtollen them from me, in a Market, 
and knowing them to be ſtollen, this Action lies 
againſt either. DoF. and Stud. 149. a 
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07 the 72 Sorts of 7. We or A 
 . what Matter Treſpaſs lies; with Notes 


„ the Counts, FF Reno Welden. 1 
2 F 
| | Body, ys 2 
Tre poſes are Tons el the 3 Chattels, . 
© Inheritance. K 
: ORT'S to the Body are Aſfault, Battery, C 
E , Wounding, Faux Impr iſoument. 4 by : 9 
CES. E 
C Aſfuule 1 Battery. „ V 
> 92 _— 
What amounts 70 an Al. _ | 1 
Ita Man hold me by the Arm, it is an Aff | 
uin th 
So il one ſaith he will cut Cop Arm. Quære de 
. a 
If one faith, If! will not Lone my Suit he wil 
; beat me. | 
Challenge is an Aault. 255 an 
Menace, ſo that 5 Man dare not tarry in 4% 
„ de 
If a Man ſtrike at me ig Packet (although MI 
he do not touch me) it is an Aſſault. ye 


If a Man deliver to another a 1 8 1 2 Rolls D 
Abr. 545. Quære. For 
In 2 Bulſtr. 327: per Dodderidge, Words do M4 
not make an Aſſault. Ay 

The Intention as well as the Act makes an Al. . 
ſaulr, therefore if one ſtrike another upon the 


Hand, 


F# 


: * * ” FF nm ...... 3 
5 4. Sled | 
7 . - 6 < ” a 
n 4 A, 
- 


Hand, Armor Breaſt, in Diſcourſe, it's no Af. 


Mault, "becauſe there was no Intention. 
Holding up the Hand e another i is : Aſſault, 
| 9h Rep. p. 3 


What ſeal be ſaid to be 4 Battery. 


. 


e Manns impoſuit upon his Shoulder, and 


faith to F. D. that he hath a Warrant to arreſt 


him from a Juftice ; of Peace, this i is not a Battery. 
2 Rolls Abr. 5 46. 

So if a Man delixer a Sulpens to another, this 
is not ay * ibid. 


4 Impriſonment. 55 RIP OY 
In Ales and Battery the Caſe upon Epiditice 


was this: The Defendant drew a Sword, and 
waved it in a Menacing manner againſt the Plain- 


Ind him guilty as to the Aſſfault, but not of the 
t battery? and the Opinion of the Court was, that 
the Plaintiff was to have no move Coſts than Da- 
le mages. For the New Act excepts Actions of Af: 
faule and Battery; ſo that both muſt be proved. 

ii 8 1 Ventr. 256. 
Aſſault and Battery againſt t two Defendants, 
and declared of Aſſault, Bactery, & tantas minas 


in Vita ſua impoſuer, &c. they pleaded ſor Aault 


demeſ ne. The Court held this no Error, which 


Damage. More, Penruddeck's Calc. 
Declaration was pro co quod cum le Def. luy 


Haug bt 6E. 
Becauſe 


Cont pon aue, , Waunding, &c. and - 


tiff, but did not touch him; fo the Jury were to 


is not Law ; though nothing be faid to the ming - 
yet it's good ; for the minas is but to enforce the 


aſault. Per Cur. is not good, it's not direct 
Averment. 1 Rolls Rep. p 55. Sherland and 


YT "FOR 70 Chomly and Morden. W 
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2 Law of Treſpaſs. Wh 


POP. + no Place was where the Battery Was 


| made, Judgment Was arreſted. Laerb? 273. Edſoll 54 


Caſe. 
In Treſpaſs for Ratiery * Faux Jenpriſenment | 


the Plaintiff declares, quod cum, & c. The Deſen. 
dant juſtifies by Proceſs out of the Court of Pie. 
Powders. in Neu. Caſtle on Due. 'Demur : bit 
the Court, without regard to the Plea, though it 


was a Colleen of the Matter in the Declaration 
gave Judgment, quod. Quer wil cap. per Billan 


: Bo by the Cum] the Declaration was defective in 


Subſtance, nothing being pregiſcly affirmed... S. 


AS 


Baron and Fein, 


In Treſpaſs by Baron: od Feme of 5 Ratte 


of the Wife, and taking the Goods of the Hul 
band. On Not Guilty pleaded, Verdict was found 


for the Plaintiff for the Battery, and for the Dey 
fendint for the reſidue : and it was moved in arreſ 
of Judgment, that the Action was not well brought 


as to the Goods, and the Severance by the Ver: 


dict had not cured it. Hob. Reynel and Grey, 2 Cr: 


1 Buchly and Hales, and the Judgment was ſtay el 


1 Levinx. p. 3. Talbot and Bacon. 

"Treſpaſs for Battery of the Wife, and taking from 
bes: an Apron and a Pinner. After Verdict pr 
Quer. moved in arreſt of Judgment: I. Ir is not 
laid in whom the Property of the Apron and 
Pinner were; of the Wife it cannot be ſaid, they 
may be of a Stranger, and then neither Husband 
nor Wife had Cauſe of Action. For then, 2. lt 
they were the Goods of the Husband, the Wie 


_ ought not to join with him; and Judgment ws 


ſtayed. + 2 Levinx. 20. Domwell & Us verſul 
* 


Fn 


The Law of b Creſpals: | 
In Treſp aſs by Baron and Feme for beating of 


F | them boch. Upon Not Guilty, the Verdict was 
ſo much Damage for beating the Husband, and 


ſo much for beating of the Wife. The Court ſaid, 


That upon a Motion to arreſt the Judgment, that 
the Plaintiff, , 


Y 2 % 


other. 1 V5 . F 328. 9 90 


Bars *. fe, of 4 ſaute, Bat tery, Wading; 


Rennes, &c. 


"ie baue, to avoid the Charge of re 


ee Denyal, 
Fuſtifcatio, 


N e * 


a 


To o Trefpaks the common Bar to Battery, Not 


| Guilty. 3 Br. 4.00. 


Or ſpecially to the Trefpals, Jon aſſault de- 
# miſne. 3 Br. 4.00. 


In Treſ paſs of Aſſault, Battery and Wounding, 


Ce. if the 9 5 plead that the Plaintiff bear 


firſt, then he Juſtifies the wounding; but if 


be jultifie by arreſt, or any other Cauſe which will 
bear him out only molliter manus imponere, then 


he pleads quoad vulnerajionem pred. ſuperius fieri 
ſupponit Not Guilty, and the Arreſt or other 


Cauſe to the reſt, and. concludes, que oft eadem 


inſult” verberatio & malctraltatio. 
Wounding may not be juſtified in Defaee of 2 


Man's Poſſeſſion: but, per Coke, a Man may ju- 


ſtike the Wounding in Defence of his Perſon. 
I Rolls Rep. 19, Butler and Auſtin, So 21 H- 


6. 27. 


Treſpaſs for Aſſault, Battery and Woundinge 
The Defendan pleads 'fen Aﬀedls W — 4 
lainti 


might releaſe the Damages for the 
Himſelf, and kake ig for the 
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"Cle Law of Treſpaſs. [ 
Plaintiff demurs ; z becauſe the Wounding may not 
be juſtified. - It ſeems to ſome it's a good Plea, 
becuaſe the Foundation of the Action! is the Tref- 
paſs, to which his Plea is proper: . e: 369. 


Dyer 5 Lucy. # ' 
r 
* Ate and Barter. 2 N 
+ „ 
To Himel, 
14 of his Relate, 


of his Goods. 


| Bars N F 3 of Land and Poſſeſſion, 


in Defence 


i 


for Publick Good. 
by Caſtigation, 
* by N Proceſs. 


. 4 Defence of Hind 


6 Man aſſault me, if I can el eſcape him, 


I may not beat him. 
If a Man aſſault me, 1 am not bated to ng 


till the other hath given a Cut, but I may beat 


him i in my own. Defence. 2 Roll 42 947. 
Son Alen Demeſne. 8 FO 


* * 
* 
* 


That i is, where a Man zuſbißes 7 in bis D 
as being firſt ſtruck by — Plaintiff, and that he 
(the Defendant) ſtruck in his own Deine. 

In Appeal of Maybem, ſon afſault demeſne is a 


good Juſtification ; if he plead Not Guilty, he can- 


not. give in Evidence that it was ſe defendendo; 
for that he ought to have pleaded it by way of 
Juftification in Bar of the Action. Co. on Magna 
Charta 316. 

In Treſpaſs of Aſſault and Battery, a Man may 
juſtify in Wenne of himſelf, or for the Preſerva 
dion of his med of Land or Goods. Co. 2 Inſt. 


b. 


7 1 


* The Law of Treſpaſs. 


* 
42 
* 


| Wau But he cannot juſtify Maybem, or | 
ibid. 


F 


\ 
o 
7 


ounding, or Menace of Life, or Member. 


Treſpaſs for Aſſault, Battery and Wounding; 
the Defendant pleads {on aſſault demeſue: the 


laintiff. demurs, becauſe Wounding may not be 


juſtified by Plea. Q. Siderfin p. 246. p. 17: Cars 
Car. 2. B. R. Dance and Lucy. It was adjudged, 


That ſen aſſault demeſne is a, good Plea; the 


Count being quod mutilavit only. 1-Keb. 884, 


921. neſme Caſe. The Aſſault muſt be ſuch as 
is juſt Ground of Terror, as holding up a Sword, 


of running at him, which is examinable on Evi- 
dence. 1. Keb. 921. 125 


The Form of Pleading Son aſſault demeiae. 


X.. Ent. 611. Co. Ent. 644. Hern. 34. de ins 


Treſpaſs for Aſſault, Battery and Woundlng. 
The Defendant ſaid he was Conſtable of D. and for 
ſuch a Miſdemeanour of the Plaintiff*s, he laid his 


Hands on him and carried him to the Stocks 44 


ſulru in ſervien, Ra. Entr. 6 13. 


et ead. and on Demurrer it was adjudged pro 


Quer. for the Defendant did not plęad Not Guilty 
to the Wounding, nor juſtified it: But if one 
pleads that the Hurt which the Plaintiff had was 
of his own Aſſault, this is a good Anſwer to all. 
Crd. Elix. 268. Pendleberry verſus Ellmott. 

Action of Battery was laid in the Declaration to 
be 18 Febr. the Defendant pleaded ſon aſſault de- 
meſ ne: at Iſſue the Defendant proved an Aſſault 
by the Plaintiff, but at another Day. This doth 


not prove the Iſſue for the Defendant; becauſe the 


Juſtification ſhall refer to the time laid in the De- 
claration, if the Defendant doth not difference the 
Times in his Plea ; and in ſuch Caſe the Defendant 
ſhall ſhew that ſth. a Day 8 than that in the 


Declae. | 
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"Tie 1b of e Crefpaſy: - N * 7 
. the Plaintiff did him a and 
n * Day In the Declaration at a * 


In Difenc of Relations 


The Huband may juſtify the Battery o ano- 
hes; in the Defence Ly his Wife, 2 Rolls Abr. 
4s The The Maſter may Juſtify the Battery of another 
in Defence of his Servrnt. ibid. 

A; > Servant may juſtify. the Battery of another 
ce of his Maſter. ibid. 
io Ie (a Juſtice of the Peace) oftifies, bb. 
eue the Plaintiff s Wife being invited to a Fu- 
neral, refuſed to give place to the Defendant, ol. 
liter manns impoſuit, to put her out of her Place, 
Judgment . 3 Keb. + 40 2. e and 
FJemig. 


In Defence of bis Goods, Land: and Poſe ion. 


A Man may juſtify the Battery, 25 another 7 in 
Defence of his Goods. _ ; 
lk a Man will take Money out of bo Purſe, 1 15 
may juſtify the Battery of him f in Defence of 
this. 1 

If a Man takes the Beaſts of other Damuge- 
feaſant, and an Eſtranger will take them out of 
his Poſſeſſion, he may well juſtify the Battery in 
Defence. 19 H. 6. 66. 

Tuſtific. in, defence de cane odoriſequo. Ra. 
Emr. 611. * 

The Defendant faith that the Plaintiff Taper 
guo Clauſum fregit, & Cuniculos ipſius Roberti ibid. 
vent. — Retibus capere voluit, per quod Def. 
at ſer viens al. R. & per ſon command. molit. ma- 
au impoſuit, to hinder him from taking them. || d 
This is not a good Juſtificatiofl. Cro. Eliz, 15 0 

1 Garret verſus hath | 
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nd F a6 a Man haye Rag to l a Booth! in a 
5 Fal, and he beiog: ay" it, another comes to 
pull it down, he may 2 ity the holding of him 
by the Arms. 11 H. 6. 2 
; Treſpaſs for killing a Natur Dog, the Defen- 
10- dant pleads the Maſtiff was unmuzzled, and fell 
br. upon the Dog of A. in the Street, and he as Ser- 
vant of A. killed him, it's an ill Plea; for be 
her may not juſtify the killing of a Maſtiff Dog in 
which I hayc Property, without reaſonable Cauſe, 
her and this is not here ſo, unlefs that he had pleaded 
p that the Maſtiff was fo fixt, ec. that he could not 
be · part them without killing the Maſtiff. He need 
Fu · ¶ not plead ſo had it been in a Warren. Siderfin 
nol- 5. 336. Trin. 19 Car. 2. B. R. Wright _ 
ace, Ritinſcar.. | 
and The Defendant piece ſon aſſault demeſne i in 
I an Action of Aſſault and Battery, the Plaintiff re- 
lied, That the Defendant would have forced his : 
Horte from him, whereby he did molliter inſul- 
tum facere on the Defendant, in Defence of his 
Poſſeſſion. The Defendant demurs, ill Plea; it 
muſt have been, he did molliter manus imponere. 
One cannot juſtify the beating of a Man in defence 
of his Poſſedlon. Otherwiſe Mod. Rep. 36. Tres 
and Tre ian. 2 Keb. 597. id. Caſe. 7 
If I lend an Horle to 4. for two days, to ride 
to M. and from M. to B. he rides him to M. and 
ſo to London, I cannot juſtify Battery of him to 
repoſſeſs my ſelf of my Horſe : for he h ich a ſpe- 
Ra. cal Property during the two days, and I have 
other Oy” Mu: p. 172. Lee's Cale. 
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ibid. I Defenceuf Land and Poſſe Non. 


ma- A Man may juſtify the Battery of another in 
hem. || defence of his Pol ion, bur not the Woun ding. 
242. 8. 2 _— 316. | 

It © I 
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If a Man come into a Foreſt in the Night, the 
| Foreſter may not beat him before Reſiſtance made 
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Ede Law of Treſpaſs. 


by him. 2 Rolls Abr. 548. G. $2.0 8%; * 
A Man erecting a Booth in a Fair by Licence, 
and a Stranger throws it down; yet he may not 
juſtify the Battery. Vide ſupra. 4. 

I may juſtify the Battery of another who will 
enter into my Houſe.. 2 Rolls Abr. 548. G. 7. 
Lawrence's Caſe. | 

Freſpaſs of Afﬀault, ' Battery and Wounding; 
the Plaintiff juſtifies -in defence of his Orchard, 
quod molliter manus impoſuit. Per Cur. ĩt's ill. But had 
it been molliter manus impoſwit, and that the Plaintiff - 
reſiſted, and thereupon the Defendant, &. It 
hath been reſolved that molliter manus, &fc. the 


| Defendant took up Stones and threw at the Plain- 


tiff in defence of his Quarry, was no ſufficient Ju | 
ſtification. 3 Keb. 468. Knightbridge% Caſe. 
So of his Pofleſſion or Perſon. 2 Rolls Abr. 568. 
Cole and Mander. „„ Wet, 
The Defendant juſtified, for that the Plaintiff 
entred his Cloſe, and that he molliter manus impo- 


ſuit. Q. If he ought to ſhew what Eſtate he had 


in the) Cloſe, and that the Plaintiff came there to 
eject him. Meor, Smith and Bulls Caſe. 


FJuſtification for Publick Good, and for bindring 
Miſchief, or preventing Diſturbance and In- 


decencies in God's Service. 


A. plays at Dice with B. in the Houlg of a Ju- 
ſtice of Peace, which B. was a Cheater, and the 
Defendant juſtifies in Battery, That he for the 
Cauſe aforefaid put his Hands upon him to bring 
him before the ſaid Juſtice, who bound him over, 
and he was convicted as a Common Cheat. Co. 

Car. p. 234. Holliday and Oxenbridge. 
A. {ets a Dog upon B. an Infant, and upon 
this 


Che je ame of e Tre paſs, 
this. C. comes to A. and puts his Hand. molliter 
upon him to ſtay him. This is juſtifiable. 2 Rolle 

Abr. 546. C. 3. Walter and . — $ - -: 

Ia Affault and Battery in C. in Com. V. the De- 
fendant juſtifies, That at ſuch a Place in the 
County of L. one F. a Curate, was performing 

Divine Service and Funeral Obſequies, and the 

(Plaintiff did malitiouſly diſturb him; and the De- 

Fendane did require him to deſiſt; and becauſe he 

would not, they to remove him did mollites manus 

imponere, &. abſque hoc, that they were not 
guilty of any Aſſault in Com. lor eiſewhere extra 

Comitat. L. It's a good Plea: for the Plaintiff, 

for this Diſturbance, was a Nuſance to them all 

Mod. Rep. 168. Glover and Hina. 

In A ault, the Defendant, juſtified as Church- 

Warden, That he pulled off the Plaintiff's Hat, 

he lating covered in time of Divine Service, ha- 

ying requeſted him to pull ic off. It's good. So 
to ſwitch Boys playing ia the Church-Yard. 

2 Keb. 124. Haw and Planner. 1 Sanders Rep. 

12. meſme coſe. The Form of pleading this, vide 

in Sanders. as: 

One may tie a Mad- man, or catch one that is 

falling into Fire or Water, with Violence, Cc. 

pad juſtify it. 
ae may part two Men Gghring Cc. 

Jali. der mandat Majors F. ad remo- 

vend Deer, qui non . Vitum in Electiune 

Burgi Parli ab es qui hahuere Votum G. fuer i in 

Electiona, C Tompſ. 306, 307. 

Bar, quod molliter manu: impoſuit ſuper Quer G 
A. pugnant ad eos ene Ra. Entr. 613. 3 
2 Browne 143. Tompf. 336. 394 

uod Quer inſult fecit in J. + Def. ad con- 
ſarvand pacem, Cc. 2 Browne 137, 138. 

NLuod Luer inſ lt fecit in V. & Def. retraxit 


eum ne majus dampnum fieret. Ra. Entr. 612. 
2 | Deax 
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TCbess ot Treſpaſs: 
Dea Defendants. plede ſon aſſault ſeperatim, &. 


al Def plede molluer manu, irpoſuit pro pre- 


ſervatione Pacis & ad a De Def. & quer? in vicem 
2 Tompſ. 408. 
Tuſtif. 4 rut, quod Def. fuit Gnatdinnc Ec- 


cle de, & quod Quer tempore celebrationis Divine ' | 


Servitij ſtrepitum fecit, & (ic Defend ad com- 
2 e Quer ex Eccleſia ire, yore le Treſpaſs 
e 326. Reg. 612. K 


or C *** 


| Fuftifcation of 4 ſau by moderate cdu, | 


- The Defender pleads the Plaintiff was 5 


Servant, and for neglect of his Service. molliter a 


anus impoſuit, c. quæ eſt ead vulneratio; and 


further he pleads; That ſuch a Day and Place that 


the Plaintiff exonerawit, relaxavit & quiete cla- 
mawvit tothe Defendant all Actions. Per Cur the 
Plea is double, and it ſhould have been he releaſed 
per Scriptum. Siderfon p. 175. Bleek and Grove. 


In this Caſe he 1 to ſhew a Retainer, though 


ina per quod Seqwitium amiſit he need not. 
In Treſpaſs for Battery brought by a- Scholar, 


.the Defendant ning he was his Schoolmiſter 24 


erudiendꝰ & informand in facultate Legendi, &c. 
and ſo it ought to be, for he may be a Schoolma- 
ſter in mala arte. Sider fin 175. 

The Defengant juſtified becauſe hs Plaintiff i is 
his Servant, and for negle& moderate caſtigavit. 
The Plaintiff replies, non moderate caſtigavit, and 
Vue pro Quer. It ought to be de injuria ſus pro. 
pria, yet now it's good per Stat. Car. 2. Siderfin 
444. ren s Caſe. 2 Keb? 62 by fe _ 
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 Fubiication by ſerving” Praeſi, and by fiſting 


Tranſ. for Aſſault and Battery of the Wife in 
I. The Defendant pleads Non culp. to the Battery. 
And to the Aſſault, That in D. in another County 
at the View of Franł · pledge, a Warrant was made 
to the Defendant, then Conſtable, to take A. G. 
and to carry her to the Cook- Stool, by Force of 
| which he commanded the other to aſſiſt him to 
execute the Warrant, whereby they came into 
the Plaintiff's Houſe, the Door being open, to 
enquire for A. G. where the Plaintiff s Wife made 
an Aſſault upon them, and the Conſtable com- 
mands the other Defendant wolliter manus impo- 
nere, quæ eff ead? Trauſgreſſio, abſque hoc that 
they were guilty in L. vel alibi, wel alio modo 


extra D. præd within the Realm of England. 


The Plaintiff demurs; many Exceptions were ta- 
ken to the Warrant; but per Cur the pleading the 
Warrant was only Inducement, and if there had 
been no Warrant in the Plea, the Juſtification had 
been good enough. Quere if the Traverſe be 
good: Vide Tit. Traverſe, e 
The Defendant juſtifies by Force of a Warrant 
directed to him and to two others, or either of them, 
to arreſt the Plaintiff ; and ſhews, that he himſelf 
and one other of the two arreſted him; yet this is 
good. Vide Hobbs and King's Caſe, 1 Rolls Rep. 
and p. 406. Walcott and Empſop. ; 
]juſtiffcation by Proceſs out of the Sheriff ?s Court 
in London. He faith there was a Plaint in ſuch a 
Court before L. 4. and doth not alledge a Cuſtom 
to hold Court before the Sheriffs, and that F. M. 
was then Sheriff. 2. Its ſaid coram F. M. uno 
Vicecomit?, which is well enough, there being two 
Courts, though they are but _= Sheriff; the Writ 
5 4. is 


| The Law of Treſpaſs. 
is Vicecommitibut London, but Vicecomiti Midd?. 
1 Keb. 564. Orborn and Parker. e Le al 
Treſpaſs by Baron and Feme for Battery done to 
them both, ad dampuum ipſorum. The Defen- 
dant pleaded Not Guilty, and found for him, and 
certified that he did it as Conſtable in the Execu- 
tion of his Office; and double Coſts were granted 
according to Stat. 7 Fac. 5. though the Declara- 
tion was ill; for Husband and Wife cannot join 
tor Battery done to them both; for the Vexation 
appears. Co. Car. 175. Heyler's Caſe.” 


Juſtification by Proceſs out of an Inferior Court 


of Record. © 


It is not good without ſhewing whether the 
Court be held by Charter or Preſcription. Sir 
T. Jones, Strode and Deering. I 


| | Courts not of Record. 
F 80 gy 3 3 27 


Treſpaſs for the taking of his Cattle, and detain- 
ing them till he was forced to pay 2 J. 8 s. 2 d. the 
Defendant juſtified that F. S. levied the Plaint in 
the County- Court in a Plea of Debt of 39 s. 11 4. 
againſt the now Plaintiff, & ſuper inde taliter pro- 
ceſſum fuit, that he recovered the ſaid Debt, and 
eight Shillings and four Pence for Coſts of Suit; 
prout per proceſ* inde in Cur Com? pred? remanen 
 plenius apparet, & ſuper quo ad proſecutionem ip- 
fius F. S. quoddam praecept” extra Chir? Com pred 
| emanavit , per quod præceptum the Sheriff com- 
: manded the Defendant to levy the Money, &. 
by Virtue of which Precept he took' the Cattle and 
derained them till the Plaintiff had paid the Money. 
The Plaintiff demurred, and adjudged for him. 
1 „ 8 


IJ. Becauſt 
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The Law of Creſpals. 


hurt one the other, Treſpaſs lies; 


I. Becauſe when a Judgment is pleaded in an 


inferior Court, eſpecially ina Court not of Record, 
the Proceedings ſhould be ſer forth at large, and 


not to ſay, taliter proceſſum fuit. 

2. It is not ſnewed that the Debt aroſe within 
the fie. 5 0 er nnd 
3. Ir doth not appear that the Court awarded 
the Precept; it is only ſaid, quoddam præcept e 
Curia emana vit, per quod the Sheriff commanded, 
c. Whereas the Suitors are the Judges; it ſhould 
be per quod pracepium per præfat Cur directum 


fuit, & c. 2 Ventr. 1 60. Pinager and Gale. 


Excuſe of Ahault and Battery. 2 


One Train - Soldier hurts anotlier in Skirmiſhing, 


and the Defendant pleads that caſualiter & per n- 


fortunium, & contra voluntatem ſuam in diſchar- 
ging of his Piece he did hurt and wound the Plain- 
tiff, which is the ſame, Cc. abſque hoe that he 


was guilty aliter five alio modo. The Plaintiff de- 


murs, and Judgment for him. But had the De- 
fendant ſaid the Plaintiff ran croſs his Piece when 
it was diſcharging, or ſet forth the Caſe with it's 
Circumſtances, ſo as it had appeared to the Court 
it had been inevitable, it had been good. Hob. p. 
134. Weaver and Ward,” He ought to have fur- 
ther ſaid, he could not avoid the Fact. Moor: 
eee, 5 2 4k ad 

No Man ſhall be excuſed in Treſpaſs (for this is 
the Nature of an Excuſe and not of a Juſtification 


prout ei bene licuit) except it may be judged utterly 


without his fault. Hobart p. 134. Weaver and 
Ward. 


the other it?s no Felony. Hobart p. 134- 
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If two Maſters of Defence playin their Prize . 
bf it one kill 
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Metas, & Quer neg 


hel Law of Treſpaſs, 
Fuftif. quod Quer tempore Tranſgreſſionis &&. 
nfl fats wn Eveſdropper. 2 Browne. 178. 
Quod 35 fait RY eee cum Arcu longo al 
igenter vent prope Metas, 
ibid. contra volunt at Def. oy INN + in 


Fede cum 1 1 * 0 eee 
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Can: — 
What amounts to falſe eee, * 
the Ackion to be brought, of the Writ, 


Declaration and P leading, in Bar, in 


 Faftefication. 


X& - 
Faux gag what it is, and. whe it ſts} 


be ſaid to be ſo, or not. 


F a Ser eant in London refulſe's to accept Bail, 
1 Action of Faux Impriſonment vi & armis 
doth not lie, but Action upon the Cafe, Cro. Car. 

296. Salmon and Percivall. 

If a Bailiff of a Sheriff fefuſe to accept Bail, this 
Action lies not. 2 Roll Abr. we 10. Adams $ 
Caſe. 

If a Sheriff makes no Return, or a Faux Revury, 
as the Party is arreſted, it is Faux Impriſonment 
in the Sheriff, and ſo of his Bayliffs. 2 Rolls 
Abr. 562, 563. Parker and maſs. Vide ſupra. 
A Priſoner ſhall have Faux Impriſonment againſt 


his Keeper if he remove him out of the Priſon into 


another County or Liberty. Dier 66. Pl. 12. 
15 
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A. procures the Sheriff to arreſt B. witho 


Writ, and after purchaſeth a Writ, and the Sheriff 


arreſt the Party being in his Cuſtody, an Action 
of Faux Impriſonment lies. Dier 2 44. Pl. 61. 
Proceſa iſſues to take a Feme Sole, and before ſhe 
be taken ſhe becomes a Feme Covert, and then is 
taken, Actidn of Faux Impriſonment lies. 2 Bulſ. 
80, 81. Doyly and White. | 


A Capras iflues againſt F. G. of Dale, Gent. f 


and there are two of the ſame Name and Myſtery 
within the ſame Village ; the Sheriff at his Peril 
ought to take him which is ſued. Broß. Tit. Faux 
Impriſonwment. Pl. 19. 1 1. H. 4. a | 


| I. | 
The Writ againſt the Plainuiff was retornable 


Octab. Purif. (9 Febr.) the Defendant (the She- 
riff $ Hoi ) * him the Hoe of Fer and be- 
fore the 4zo die poſt, it's unlawful. Siderf. 229. 
Ella and Fackſis Micb. 16 Car. 2. OR 

Treſpaſs quare vi & arms in Annam Filiam 
ſuam inſultum fecit, & ipſam cepit & impriſona- 
vit. The Father ſhall not have this Action; for 
none ſhall have Remedy for the Impriſonment, 
but the Party to whom the Wrong is done. Cro. 
Elix. 770. Barbam and Dennis. © 


N Where the Action to be-brourhe, vid. Venire. 
Vid. Juſtific. Le Rule. 


per Stat. 2 Fac. c. 12. it any Action, Bill, 
Plaint or Suit upon the Caſe, "Treſpaſs, Beating 
or Impriſonment, ſhall be brought againſt any 
Juſtice of the Peace, Mayor or Bailiff of City or 


Town Corporate, Headborough, Portreeve, Con- 


ſtable, Tithing- man, &c. or any of them, or any 
other who in their Aid or Aſſiſtance, or by their 
Commandment ſhall do any thing touching or 
concerning his or their Office or Offices, for or 
concerning any Matter Cauſe or Thing by them 

or 
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The Law of Creſpaſs. 


or any of them done by Virtue or Reaſon of any 


of their Office or Offices, that the ſaid Action, 
Bill, Plaint or Suit ſhall be laid within the County 
where the Treſpaſs or Fact ſhall be done or com- 


mitted, and not elſewhere; and if upon the Trial 


in ſuch Caſes the Plaintiff therein ſhall not prove 
to the Jury that the Treſpaſs, Beating, Impriſon- 
ment, or other Fact or Cauſe of Action, was bad: 
and made within the County wherein ſuch M ion 


ſhall be laid, that then the Jury ſhall find the De- 


» 


fendants not guilty, without having regard to any 


Evidence given by the Plaintifl, G c. 
mA The Writ. 


Faux Tmpriſ onment is brought by two 3: the 


| Writ ſhall abate; they ought to ſever: in Actions. 


Declaration. 


The Declaration is, cepit & impriſenavit. The 


' Defendant pleads a Plea by Warrant from the She- 


riff in a Ca. Sa. The Plaintiff replies, That a Si- 
per ſedeas was delivered to the Sheriff, and yet al. 
ter he detained him in Priſon; but ſaith nothing ol 


the Caption whereof he complained in his Decla- 


ration, and ſo maintained not his Count. Judg- | 
ment pro Def. for this Cauſe. Cro. Elix. p. 404. 
Stringer and Sanlack. Vide ſupra in Aſſault, 
Battery and Impriſonnient. x | 

' * Aﬀer a Verdict it hath been ruled, that it's good 
enough to ſay, one had impriſoned him for a long 
time, and Rolls conceived the Caſe in Hobart not 


well printed. Sijes p. 17 2. infireland's Cale. 
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8. 
uftification to falſe Impriſonment, or where and 

7 in what Caſes a Man may Fuſtiſy the Impriſens 
ment of another, and where not. : 


By Officers. 


Take this for a Rule: 

The Juſtification ſhall be good though the Act 
be gortiour, for that it was done by Order of 
Law. As, rm : | 5 | 

The Sheriff may juſtify executing the Proceſs 
of the Court, although it is erroneous: as if a 
Capias comes to him without any Original, and be 
executes it. So if a Capias or an Exigent comes 
againſt a Duke or an Earl. 6 Rep. 54. 9 Rep. 
68. 10 Rep. 70, 76. Dier'61. Hob. p. 48. 

Juſtification by Warrant out of Durham, though 
the Proceedings were irregular ; yet ſeeing they 
could grant a Capias, that excuſeth the Officer. 
Mod. Rep. 170. 

Juſtice of Peace errs in his Warrant, yet he that 
makes the arreſt ſhall be puniſhed in faux Impri- 
ſonment. So in Diſtreſs. 2 Rolls Abr. 560. Ni- 
choll's Caſe. 45 8 | 

Bail is taken by Capias where it ought to be 
Scire Facias, yet juſtifiable per POfficer. 10 Car. 
B. R. Seaborn and Saver, 2 Rclls Abr. 560. 


By an Officer for Ill Behaviour, 


The Sheriff or other Officer meets with a Man 
who misbehaves himſelf, he may commit him to 
Priſon and Juſtify. 2 Bulſtr. 328. 9. 2 Br. 221. 

In faux Impriſanment, the Defendant juſtifies, 
that he was Sheriff of London, and had arreſted one 
Clare, who had eſcaped, and in Purſuit of him 
about nine a Clock at Night in F:bruary the _— 

| ti 


1 110 The Lam ok Treſpaſs, 
| tiff met him and uſed him-indecently, & luy de- 
truſit uſq; ad murum, & permulta verba incivi- 
ia @ luy dedit, ſuper quo il in veniens le Plaintiff 
vagrantem in nocte & male geſtant verſus luy, il 
Iuy impriſon, &c. Per Cur. the Juſtification, is 
good”; for all being joined together is a good 
Cauſe of Impriſonment. If a Man do ſuch an 
act againſt a Conſtable, it's a good Caule of Im- 
priſonment; and a Conſtable may arreſt a Man 
for breaking the Peace upon himſelf. 1 Rolls Rep. 
p. 237. Chune and Piott. 2 Bulſtr. p. 32.8. meme 
The Defendants being Juſtices of the Peace do 
juſtify per Stat. 1 Marie, made againſt Diſturbers 
of Preachers in the Church. Vide an excellent 
Argument as to the Pleadings in this Caſe by all 
the Judges of the King's Bench about Miſrecital of 
the Statute. 2 Bulſtr. 47. Creſwick and Rookesbz. ¶ © 

One may juſtify Impriſonment for Suſpicion of I d 
Felony, if the Suſpicion be violent. 3 Leon. p. W is 
233. Sparrie's Caſe. Dier p. 235. Pl. 26. & 121 g 
Rep. 92. But one may not arreſt for Felony upon P 
another Man's Suſpicion. 2 H. 7. 15. 15 H. 2. 5. p: 
20 H. 7. 12. Dier 222. For Suſpicion of Hue D 
and Cry one may. 2 Rolls Abr. 559. 2 Bulſr, : 
259. 10 Rep. 76. 8 — ke 

One called the Mayor of B. a Fool, the Mayor 
cannot juſtify the impriſoning him. Aliter had 
the Mayor been in Publick Place of Juſtice. Cya 

Elix. p. 758. Simons and Sweet. 

The Defendant Juſtifies that Sir R. L. being 
Lord Mayor and Juſtice of Peace in London, pro 
diverſis Canſis eid. Majori bene coguit, commanded 

him, being Serjeant at Mace, to impriſon the 
Plaintiff, III Plea : for he ought to ſhew the 

Cauſe of the Impriſonment, ſo as the Court may 

judge whether it be lawful or not. Cro. Fac. $1. 

Boucher's Caſe. OO | 
By 
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Fo, The Law of Trefvaſs; 


Defendant juſtifies by Execution of a Writ: but 
upon the Plea it appears to be executed after the 
Day of the Return, but before the 92arto die poſt, 
and the Execution was adjudged to be illegal. 
Moore 733: Cr g. 180. Judgment pro Quer. 


1 Levin 143. Ellis and Fackſon. Windham ci- 


ted a Caſe to be, where the Writ by the Roll was 
award returned upon Wedneſday, and it was made 
returnable upon Thurſday, and executed upon the 


Thurſday, and the Writ ordered to be amended 


according to the Roll, and the Execution upon the 


Thurſday void. 


Treſpaſs and faux Impriſonment M London. The : 
Defendant pleads J. S. ſued forth a Writ of Lati- 


tat the laſt day of Trinity-Term, directed to the 


Sheriff of R. and by Virtue of that the Sheriff 


of the ſaid County made a Warrant to the Defen- 
dant, and he upon that took the Plaintiff, which 
is the ſame- impriſonment, abfque hoc, that he is 
güilty in London, wel alit. vel alio modo. The 
Plaintiff replies, That the ſaid Writ was truly 
proſechted after the Impriſonment (viz.) the gth 
Day ef Auguft. The Defendant demurs. And 
adjudged pro Quer. becauſe although the Teſte of 
the Writ be upon Record, and the Plaintiff can- 
not aver againſt it, yet here great Ingonveniencies 
will be, if the Plaintiff cannot fer forth the very 
time of the Purchaſe of the Writ, and the Rela- 
tion of the Teſte is only to 1 Fraud, and not 
to juſtify a Tort: and Judgment pro Quer. Raym. 
161. Bilton verſus Fohnſon, ; ccc. 
Treſpaſs of Battery and Impriſonment. The 
Defendant juſtifies by Writ out of the King's 
Bench directed to the Sheriff, and a Warrant upon 
it made to him. The Plaintiff demurs ſpecially, for 
that it is not pleaded that the Writ was delivered 
to the Sheriff as the uſual Form is. Per Car. + 
nee 


he 


111 


II 
: 


xt "The Law of Treſpaſs. , 
need not be ſo pleaded ; for if in Truth a Writ be 
| ſued; although he make a Warrant before it comes 
to his Hands it is legal, and the Preſidents are both 
ways. 2 Levinx 19. Jones and Green. 


* * 
* 2 


333 
By Sheriffs Bailiſſa. 


I the Sheriff makes a falſe Return, or no Re- 
turn, he cannot juſtify the Arreſt. As Capias in 
Proceſs iſſues againſt J. S. and the Sheriff. take 
him, and after returns non eſt inventas, or makes 
no Return, he is a Treſpaſſor ab initio, and faux 
Impriſonment lies againſt him. So if a Capia in an 
Inferior Court directed to an Officer to take F. S. 
and he takes him, and doth not return the Proceſs, 
So if Bailiffs, Errant or Special, take a Man, and 
the Sheriff doth not return the Writ, they are 
Treſpaſſors. 2 Rolls Abr. 563. Huw's Caſe. 
In Treſpaſs of faux Impriſonment againſt a She- 
riff and Bailiff, they juſtified by Warrant on Writ 
to the Sheriff. The Plaintiff replies no Writ was 
then taken out. The Defendant demurs. Judg- 
ment pro Quer. For albeit the Bailiff hath a War⸗ 
rant, yet he is liable if there be no Writ. , 2 Keb. 
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705. Plunckset and Green. - PHE 
The Defendant juſtified by Latitat to the She- 
riff and Warrant to himſelf ; to which the Plaintiff 
demurs ſpecially, becauſe it's not ſhewed that any 
Writ was delivered to the Sheriff before the Arreſt, 
nor Warrant made before the Arreſt, Per Cur. 
this is no eſſential Matter, nor traverſable ; and 
the Plaintiff might have replied the Arreſt was be- 
fore the Delivery of the Writ ; elſe the Court will 
intend it delivered, it being ſaid, that Virtute of a 
Writ delivered to the Sheriff and a Warrant, the 
Defendant arreſted. 2. Except. It's not averred 
the Writ was returned, ſed non allocatur; for 
though Bailiff of a Liberty,muſt return his Pre- 
cept 
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844 Ereen and Jones. And by his Demurrer the 
Plaintiff hath admitted the Delivery of the Writ, 


though he hath ſhewed the want of Averment for 
Cauſe. 1 Sanders 2998. „ 

The Sheriff, after having received Execution- 
Money, ought not to arreſt the Party, and if he 
be arreſted, he may well diſcharge him, per Clinch 


1 and Gawdy. Cro. Elix. p. 44. Stringar and 


W 33 
es Faux Impriſonment againſt an Under-Sheriff. 


Execution upon Proceſs out of the Exchequer at 
the King's Suit, and that afterwards he was ſerved 
with a Latitat out of the King's Bench at the Suit 
id of B. and that after one H. was made Sheriff of the 
re faid County, and he was his Under-Sheriff, and 
che old Sheriff delivered the Plaintiff over to him. 
The Plaintiff replies, That after the Delivery over 
to- the Defendant, a Super ſedeas was directed out 


and that notwithſtanding this, he after detains him 
in Priſon ea de cauſa & non alia: and further for 
the other Cauſe,” That after, the Delivery over, H. 
I dhe Plaintiff in the Latitat, diſcharged and relea- 
ci ed the Action, and required the Defendant to de- 
liver him, and yet he would detain. him. The 
Defendant demurs: 1. Becauſe: the Action is 
ſt, brought for. the Caption and Impriſonment, and 
In the Replication he mairſtains by Cauſt of a De- 
liner after a Diſcharge, and fo a Departure, Per 


x Cur. the Detainer is a. Caption and new lmpri- 


ſonment. 2. Becauſe the Detainer is lawful after 
f 8 Superſedeas directed, he being taken. Per Car. in 
the Exchequer they have Power to diſcharge a 
Man in Execution, and the Saperſedeas was a ſuf- 
hs icient Diſcharge. As to a third Point, the Court 
© WI held, the Party Plaintiff may diſcharge him if be 

hs 1 make 


be Defendant pleads, the Plaintiff was taken in 


of the Exchequer to deliver him if he were taken, 
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al _ The Law of Trefpaſs. 
make an Agreement with the Party. If a Man 
be in Execution, if he at whoſe Suit he is in Exe. 
-cution command the Sheriff to deliver him, if he 
detain him after in Priſon, action of Faux Impri- 
ſonment lies againſt him, and he cannotyuſlify it. 
Judgment pro Quer. 1 Rells Rep. 2.40. Withers and 
Henly, 2 Bulſtreg, 96. meſme Caſe, | 
As the Sheriff may nor juſtify the-detaining his! 
Priſoner after a Superſedeas, fo neitker may he 
juſtify the retaking of one whom he hath arreſted 
upon Proceſs, and let to Bail, and returned Cepj 
Corpus, after an Habeas Corpus delivered to him to 
remove the Body. 2 Rolls Abr. p. 558. Lajes 
CARES 6 e | 
If he arreſt the Party after a S»per/edea (though 
he knows nothing of it) it's faux Impriſonment, . 


Cro. Elix. 98. | 

Action againſt the Defendant of faux Impriſon. 
ment. Now Faux Impriſonment doth not lie 

againſt a Sheriff for refuſing ſufficient Bail, buf 
Action on the Caſe. 2 Mod. 31. Smith and Hall 

After Plaint entered in, the Porter's Book, and 
before Entry before the Sheriff in the Counter, 2 
Man may be arreſted. 9 Rep. 68. 

The Defendant juſtifies by arreſt on Lyqrirat. 
the Plaintiff replies, The Writ was taken ouf after 
the Arreſt. The Defendant demurs, and Judg- Wl * 
ment pro Quer. 3 Reb. 213. Chancy and Rutter. 
The Defendant juſtifies an Arreſt qzonſque Bond 


given to appear in the King's Bench, abſque hoc | 
that at any time he did arreſt without reaſonable WF © 
Cauſe until he gave ſuch Bond. Per Cur. the i 
Juſtification is good; and the Plaintiff ſhould have 
traverſt @b/que hoc that he was arreſted and de- 
rained nll Obligation to appear in B. R. having G 
counted that this was taken on Attachment out of 
Chancery, and nil cap. per Billam awarded /w i \ 


Demurr', 3 Keb. 165. Dawſon and Rawliſon. 
| a 


e 


* 4 9 * * * 
ARES 
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The Law of Treſpaſs. 


For all the Impriſonment, except eleven RE og 


F | 
, 


Jan the Defendant pleads Not Guilty; and to the 
I +Impriſonment for eleven Hours he juſtifies as She- 
Kak, for that tlie Plaintiff hindered. him in the Ex- 
pro kcution of his Office, and faich nothing to the vi 
6 armis, yet good. 1 Sander: 8 1. Law and 
and King. and there vide F. del Pleading. . 
In ibis Caſe of Law and King, the Deſendant 
1 W juſtified as Sheriff of Coventry to arreſt him for 
00 N 15 Breach of the Peace upon him in Exegutione ; 
oe, whereby he arreſted him and brought him, 
before the Mayor, and traverſeth all the time be- 


285 fore, that he was Sheriff- and after, and the Tra- 
, verle adjudged good although it was ; objected to 
6 be too lazy. 1 Levinx. 216. | 
's After the Day of the Return the Sheriff cannot 
. Juſtify executing, &c. but on the Return Day he 
may. 1 Keb. 805. 
T — — (a 3 juſtifies by! reaſon 
of a Plaint entred. The Plaintiff replies, Thar 
after the Arreſt he tendered him ſufficient Bail, 
(viz.) F. S. and J. D. notwithſtanding which he 
| detain d him in PriſoF, & hoc, c. Per Cur. 
wzen he; juſtifies the Arreſt and Impriſonment, his 
refuſal 5 Bail makes not the Arreſt and Impriſon- 
15 ment tortious ſo as to have Treſpaſs; perhaps 
455 Action on the. Caſe Ns: Cro. Car. 196. Salmon 
5 and Bercivall. 
2 41e he Sheriff bimſelf Juſtifies by Writ, it's no- 
5 Plea without ſhewing the Return of the Writ; 
11 but aliter of a Sheriff's Bailiff, for he hath no 
a * means to enforce the Sheriff to make Wo there- 
doe of, and what he did was legal. Cro. rh 47. 
4 Girling n ; F 
"Mx Lhe Defendant 3 juſtified that he had a Warrant 
g to arreſt F. D. 2 he demanded of the Plaintiff 
what was his Name. He anſwered, His Name 
ſur Was J. D. and therefore he arreſted him. Ad- 
12 | - judged 


Che Law of. Creſoals. 


= added 7 the Plaintiff, for the Defendant at his 
Peril ought to take notice of the oe Moore, 
Coote and Lighworth's Caſe. E 
Treſpaſs by the Plaintiff 33 a Parſon, for 2 
the taking of his Beaſts. The Defendant juſti- 
fies by Warrant of a Juſtice of the Peace to rake 
them 101 A Levy for repair ing of High Ways. The 
Plaintiff demurs, pretending that the Lands of the 
Church are nor ſubject to ſuch Charge. Bur per 
Hale & Cur. new Charges by Statute they 
are "ſubject as others, if nor excepted : and Iudg- W-= 
ENT pro. Def. 2 Levinz. 139. Webb and Barcke ; 
lor. 
In Treſp 1s $a faux Tniptiſooment the Delen 7 
dam 5aſtified for that a general Quarter-Seſſions of | 
the Peace was held 9 Oct. 27 Car. 2. and that the U 
Juſtices make a Warrant to him to bring the De. 
fendant to the Seſſions; and that he 10 OF. Vir- 
tute Warranti præd. took the Defendant for to 
bring him to the Seſſion, and detained him for a 
Quarter of an Hour, and then the Defendant reſ- 
cued himſelf. On which the Plaintiff demurs ge- 
nerally ; and adjudged for him ; for the Bar is ill, 
not averring the continuance of the Seffion 10 08. 
for otherwiſe it ſhall not be intended, nor the ſay⸗ 
ing he took him Virtute Marraut of ed. will ſup- 
ply i it. 2"Levint. 229. Darby and Als. 


Juſtification by Ali Pants to S heriff or Bull. * 


The Sheriff makes a Warrant to the Bailiffs to 4 
arreſt F. S. and they have arreſted him, and they | 
intrea ah D. to keep him until he be delivered by * 
the Sheriff; this is juſtifiable by F. D. in an 
Action of faux Impriſonment againſt him. Cro. Mot 
Car. p. 446. Girling and Allen. So if a Stranger, 
. after the arreſt of a Priſoner, comes in Aid of the uf 
Fan, and aid them to keep him in their Cuſto- 


dy 


„ 
* By 6 
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The Law of Treſpaſs, x17 
y by Command of the Bailiffs, this is juſtifiable. 

2 Rolls Abr. 561. „ SN? cot 
That the Defendant came to aſſiſt the Sheriff in 
Wa % Laica removenda, and there querentem in 
domibus predict. ad pacem Domini Regis diſt ur- 
band. eos reſiſteutem invenerunt : a good Juſtifica- 
tion. 2 Rolls Rep. 177. Parſon Cleſſes Caſe, . 

"Treſpaſs of Battery and Impriſonment 13 June 
23 Car. 2. The Defendant pleads, That 16 Har. 


1 Attachment iſſued out of Chancery to the She- 
ritt, and that the Sheriff after the Delivery of tlie 
\ Writ to him, 27 May makes his Warrant to the 


my Defendant his Bail, by which he took him eodem 
e 7 % Mai, and traverſeth all times before the 
Varant or after the Return of the Writ. The 
Plaintiff maintains his Declaration, abſque hoc hat 5 | 
the Writ. was delivered to the Sheriff before the | 
Battery and Impriſonment. The Defendant re- \ 
£4 Joins, That before the Return of the Writ it was 
delivered to the Sheriff, wiz. the ſaid 27th day of 
1 May, and that before the. Arreſt he had no notice | 4 
but that it was delivered to the Sheriff. The De- I 
eendant rebuts as before, That he had not notice 
bor that the Writ was delivered to the Sheriff be- 
P” | Wore the Arreſt, c“ de hoc ponit, Cc. The Plain- 
off demurs, Judgment pro Defendente. 
I. It's not material if the Writ be delivered to 
the Sheriff before the Warrant and Arreſt, fo long Was 
2 e there is a Writ, which warrants 
N 2. There being a Writ and Warrant upon it, 
de Bailiff ſhall not be charged for the executing of 
it; for he is not privy, nor hath notice of the time 


et the delivery of it to the Sheriff, and he had = 
1 tendered an Iſſue of the notice, which the Plain- ö 
Ki tiff had refuſed to accept. 3 Levinx. 93. Osborne * A 
jy and Brookhouſe. | 1 8 1 


13 Fuſtiſi 


— 
- 


Obligation to keep the Peace, ibid. 


„Che Law of Treſpaſs, 


IE wn | 4 uſt ifecation by a Conſtable. | 


In Treſpak for breaking his Houſe, the Defen: . 


dant juſtifies as Conſtable, by Virtue of a Warrant 


ta him directed from a Juſtice of Peace for the ta. 
king the Plaintiff and bringing him to anſwer, | 


and by this he broke open the Door at eleven of 
the Clock at Night, &c. Per Cur. by this gene- 
ral Warrant he cannot juſtify unleſs for Felony ot 


"Treaſon. 1 Bulſtr. 14.6. Foſter and Hill. 
The Defendant juſtified he was Conſtable, and 


the Plaintiff being in Preſence of a Juſtice of 


| commanded the Defendant to take the Plaintiff 
F into his Cuftody till the next day, which he did. 
It's a good Juſtification without alledging what 
» Cauſe the Juſtice had to examine him. Q Air: 
Broughton and Mulſhve's Caſe. 


The Defendant faith he was Conſtable, &. 


and that the Plaintiff the ſaid Year, Day and Place, 
brought an Infant, not aboye the Age of ten Years, 
in his Arms, and left him on the Ground, and 
that he commanded the Plaintiff to take up the 
faid Infant and carry it away, which he refuſed to 
do, for which Cauſe he committed the Plaintiff to 
the Stocks. A good Juſtification. Popham Rep. 


124 Cro, Eliz. 287. Beal and Charter. Vide the 


Game Caſe 1 Leon. 327. a little more fully re- 
ff ͤ ͤ ß ĩͤ ies x a + * 
If a Conſtable ſees any breaking the Peace, he 

may take and impriſon him until he find Surety by 


Rd 


- 


I be Defendant juſtifies as Conſtable, for break: 
ing the Peace. upon himſell. 1 Rolls Rep. 237. 
Chune and Pitt. . . 


Ti 


* : n * * apy, 4 FF; 
\ 4 


Che Lam of Treſpaſs; 


The Defendant juſtifies that he was Conſtable of 


B. and that he appointed the Plaintiff to watch 
there, and becauſe he refuſed he put him in the 


Stocks. It's an ill Plea, becauſe the Defendant 
- doth not ſhew the Plaintiff was an Inhabitant there, 
and he cannot appoint a Stranger to Watch by 


any Statute, Crok. Elix. 204. Stretton and 
Browne. 1 VO OA 


In faux Impriſoument, it's juſtifiable by 5 
puty-Conſtable by Virtue of a Warrant. 1 Rolls 
Rep. 274. Phelps and Winchcomtb ; and allo he is 


within the Stat. 7 Fac. c. 5. for Coſts _ 
"Treſpaſs and Battery. On Not Guilty, a ſpe- 


cial Verdict. The Plaintiff. being complained of 
to a Juſtice of Peace, he makes a Warrant to the 
Defendagt to take the Plaintiff, and to find Sure- 


ties for the Good Behaviour, the Defendant being 
Conſtable, executes the Warrant on a Sunday, and 
whether it be good within the late Statute, which 
ſays, That all Proceſs executed upon a Sanday, 
other than for the Peace, ſhall be void. Reſolved 


for the Defendant. A Warrant for the Good Be- 
haviour is a Warrant for the Peace and more; and 
this Statute is to be favourably extended for the 


Peace, and this Judgment was affirmed in Error in 


B. R. Raym. 250. Fobnſon againſt Coltſon. 


Of Fuſtification by Warrants, Precepts of Sheriffs, 
Mayors, Marſhals, &c. and Pleadings thereon.” 


x 


In ſome Caſes it may be good, though no Cauſe 
be expreſſed in the Warrant; and the Tip- Staff of 
the King's Bench.may juſtify the Impriſonment of 
a Man by a Parol-Warrant of the Chief Juſtice. 
2 Rolls Abr. 558, Sir George Throgmorton and 


Alles ; though it be regularly true, that 


I 4 It 


r 
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The Law of Treſpaſs. 
If a Man will juſtify the Impriſonment of ano- 
tber by Warrant, he ought to ſhew the Warrant. 
10 Rep. 91. a. 1 N h 
In fans Impriſenment, the Defendant juſtifies 
by a Warrant of the Sheriff on a Latitat. The 
Plaintiff replies, Ne Injuria ſug propria. On de- 
murrer this is naught, being matter of Record: 
yet pos Iſſue and after a Verdict, it's a Jeofail, 
the Iſſue being in the affirmative. T9 1-08 
The Defendant juſtifies Impriſonment of the 
Wife by Precept in Warwick, returnable” ad pro- 
æimam Curiam, not ſaying at what day. Per Car. 
the Proceſs is good enough, conixa to Dier. 2 Keb. 
p. 702. Gibs againſt Stratford. © PS 
Note, a Juſtice of Peace his Warrant is not al- 
ways a Security. As the Church-Wargens of D. 
tax the Inhabitants of S. to the Poor of the Pariſh 
of D. and for default of Payment have the Juſti- 
ces Warrant upon Stat. 4.3 Elix. and the Church- 
Wardens take a Diſtreſs of the Inhabitants of &. 
They brought Treſpaſs. This Warrant will not . 
juſtify them: for the Church-Wardens and Juſti- 
ces had no Power to Charge them. 10 Car, B. R. 


Rot. 22 2. Nichols and Walker. . 

In an Action of Aſſault, Battery and Impriſon- 

ment till the Plaintiff had paid 117. 104 the De- 

fendant pleads and juſtifies by reaſon of an Exe- 

cution and a Warrant thereupon for eleven Pounds, 

and mentions not the ten Shillings; and on de- 
murrer, for this Cauſe Judgment was given pro 
Quer. upon the firſt opening; becauſe it appears 
. that the Defendant took more than was warranted 
by the Execution. 2 Mod. 177. Harding and 
Ferne. _ | = = 
The Defendant juſtifies, That the Court of the MW 
Marſhalſca hath Juriſdiction to hold all Pleas of 
Treſpaſſes within the Verge ; and ſhews, That he 
himſelf affirmed a Plaint ef Treſpaſs in the _ f 

8 | al's 


— 


i The Law of Treſpals. 121 
„ ſhal's Court, &c. and a Precept was made to the 
. Marſhal "ad babend. his Body at the next Court, 
Cc. and the Officer (Portator Virge) took him, 
s and the Defendant came in Aid of the Officer, ec; 


e TTbe Plea is ill; for it faith, the Precept or Capias 
* is returnable at the next Court, and it is not upon 
|: any day certain; for ſo he may be detained in 
1% Priſon a long time, not knowing when the Court 

WH ſhall be holden. Cyo. Fac. 314. Fobns and Smith. 
e The Sheriff makes his Warrant to three Bailiffs , 
9 to do Execution conjuncdtim & diviſim, and two 


. execute it, it's good enough. 2 Rolls Rep. 138. 
b. White and Wiltſhire. A . 
The one juſtifies by a Sheriff %s Warrant, and 
E *faith not hic in Curia prolat. it's good, becauſe it 
9. appears by the Record that he returned the War- 
(h rant to the Sheriff, and ſo need not ſhew it. x Rolls 
i- Rep. Bateman's Caſe. . a 
h- Treſpaſs againſt Julian G. Widow; hanging 
5. the Suit ſhe takes D. to Husband. Judgment is 
ot given for Julian G. The Plaintiff reverſeth the 
ti ifgment by Writ of Error, and had a Warrant 
R. th take Julian D. It's a good Juſtification in faux 
Inpriſonment; for Perſona denotatur per Recordum. 
n- 2 Bulſtr. 8 o, 8 1. Doyly and White. 


Jes * | | ; 4 
ce- By Proceſs out of other Courts. 

le- The Defendant juſtifies by Proceſs to the Bai. 4 
ro liff out of the Court of the Honour of . and doth 1 
ars not ſhew any Proceſs was return'd, which being an Y 


ed immediate Officer ought to be ſhewed; contra of 4 
nd an under Officer. 2 Keb. 156. Haywood and 

Mood. ; 

he Proceſs out ff a Court Virtute Literarum Pa- 
of tentium is good in Juſtification. But in a Quo 
he WM Harranto or any Action for the Court, they muſt 
ar- be fer forth: and in Actions between Parties 
I's where 


* 
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where there is no queſtion of the JuriſdiQtion, they 
need not ſet them forth. 2 Keb. 104, 156. but it 


muſt be ſpecially pleaded that ſuch a Court was 


granted, and that Virtute cujus, Cc. 1 56. 
In faux Impriſonment, the Defendant (Warden 
of the Fleet) juſtified by Virtue of an Order of 


Chancery, that he ſhould be committed to the 


Fleet. It's an ill Plea, becauſe an Order is not 


ſufficient; it ought to have been an Attachment. 


He ſhould have pleaded, Quoddam Breve de At. 
tac hiamento. Mod. Rep. 272. 2 Sanders 182. 
Furlong and Bray. contra 2 Rolls Abr. 5 59. Tay 


lor and Bele. 


Treſpaſs of Battery and faux Impriſonment un- 


til he paid 28 J. The Defendant, as to all beſides | 


the Faux Impriſonment, pleads Not Guilty; and 
as to that he pleads, he was Steward of the Stanna- 


Ties, &c. and commanded the Officer of the Court 


to take him until he paid the 28 J. Per Cur. this 
is not repugnant in it ſelf: for an Anſwer to the 
Impriſonment is an Anſwer to the Money paid. 


1 Rolls Rep. 264. Eveley and Sloley, vide 1 Rel. 


205. Cramp. and Ho cited in Prideaux Caſe. 
In Aſſault, Battery and faux Impriſonment, the 
Defendant juſtifies on non emitras out of C. B. 


directed to the Sheriff of L. returnable Oct. Pur. 


and his Bailiff arreſted the Defendant the tenth 
day of Febr. which was the day after the Eſſoyn- 
day, but before the quarto die poft. Per Cur. 
aſter the Day of Return the Sheriff cannot execute 
it, but on the Return Day he may. Judgment 
pro Quer. T Keb. 805. Ellis and Fackſon. 


The Defendant juſtifies by Force of a Proceſs 


out of the Palace Court, (viz.) That a Plaint in 
Nature of an Action on the Caſewas entred there 


againſt the Plaintiff, and that Summons was againſt 


him, and after that a Capias, by Force of which 
he 


* 
4 «as r a— Mu tt © au 5". — 


= 


* 
983 a — a— __ ct 


8 n — 
* * * 23 I * | N 4 8 
* i SLE FE We. is Ky — 


The Law of Treſpaſs. 


1 he 14 impriſoned. It's An ill Plea. Siderfin P. 5 
248, 259. Rogers and Marſhall. | 


” 


Note, judgment is vacated ; yet the Officer is 
excuſed for executing the Writ ,* the Party not. 
The Cafe was: 62 . 

A Man had a judgment and Execution execu- 
ted; and after the Judgment was vacated for being 


” 


induly obtained, and Reſtitution awarded. And 
after the Defendant brought. Treſpaſs againſt the 


Plaintiff in the-firſt Act ion far taking the Goods, 
and adjudged it well lies againſt the Party; for by 
the vacating of the Judgment, this is as if it had 


never been, and not like a Judgment reverſed by 


Error. And note, this Action was againſt the Party, 
and not againſt the Sheriff, who had the King's 
Writ-to warrant him, which is ſufficient for him. 


For in Treſpaſs or faux Impriſonment it ſufhceth 
the Sheriff co plead the Writ only; but the Party 


ought to plead not only the Writ, but the Judg- 
ment alſo. But Tyiſden ſaid he was not ſatisfied 


with this Judgment when it was given in the time 


of Glyn Chief Juſtice; neither yet is for to make a 


Man a Treſpaſſor by Relation; for when the Ex- 
ecution was ſerved there was a Judgment, although 
that after the Execution was vacated. 1 Levinx. 
95. Turner and Falgate?s Caſe. | 


Treſpaſs and faux ImpriſonMsr. The Defen- 
dant juſtifies by Warrant out of the Court of the 
Admiralty, which recites a Cauſe depending in 


the Court of Admiralty de re Maritima, com- 
manding the Defendant, their Officer to take the 
_ Plaintiff, upon which he took him. It was ſaid 


the Plea was ill, not averring that the Cauſe was 
Maritime, ſo that it might be tried if it were ſo or 
not; and if it be not within their Conuſance, their 
Warrant cannot juſtify the Officer. But by Hale 
and Cur. it will be too hard to put the Officer in 


ſuch a caſe to ſhew the Cauſe to be within the Ju- 


rildict:on 
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riſdiction of the Court; it is ſufficient for him'to | 


plead the Warrant, which he is bound to obey ; 


and in this Caſe it doth not appear but that the 
Cauſe was within the Juriſdiction of the Court, 


2 Levinz 231. Otto and Selwin, _ 


Treſpaſs of. Aſſault and Impri onment. The 
Defendant pleads, that 26 Febr. in the Palace one 
levies a Plaint againſt the Plaintiff, and the De- 


fendant (as Serjeant of the ſaid Court) takes him 
by Virtue of Proceſs upon this Plaint, The Pn 


tiff demurs. Argued pro Quer. 


1. It doth not fay that the Palace. Court 3 is by 
Preſcription or Letters Patents. 

2. It's faid that C. levied a Plaint in the Natdre 
of an Action on the Caſe, and upon this a-Capias 
iſſued, and the Officer returned it: The immedi- 
ate Proceſs here is Attachment by the Goods, 


where it ought to be a Summons. Reſp. 1. It's 


a Court of Record, which ought to have ſuch Pro- 
ceſs.” 2. Summons doth not lie in an Action on 


- the Cale, but a Copies lies in Treſpaſs in any Caſe, 
and it's a general Entry in all Courts. 3. Sum- 
mons is not a Proceſs in an Action on the Caſe, but | 


a Pone. 
3. A Capias lies'not in an Enferion Juriſdiction. 
Reſp. Admit this Proceſs does not lie in an In- 
ferlor Courr; yet the Court having Juriſdiction, 
the Officer is not to be puniſhed. ! 
Twiſden: This is cured by Appearance. 


Windham. It ſeems Proceſs in an Action on the 


Caſe was a Capias Infinite. 


Judgment pro Hef. Sow 129. Rogers and 


Maſcall. 

In Aſſault, Battery and faux Impriſonment: 
As to the Impriſonment he juſtifies by a Proceſs 
out of an Inferior Court; and upon a Demurrer 


| the ſe Exceptions were Wel to his Plea: 


I; The 


oo ws 
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7 75 The Defendant hath ſer forth a Precept di- 


Ll 


niſtro Curiæ. | 


reed Serwienti ad Clavam, and it is not ſaid Mi- 


Reſp. A Precept may be directed to a private 


perſon, and therefore Servienti ad Clavam is 
good enough. | | : Hy ". 

2. It was to take the Plaintiff and have him 4d 
proximam Curiam, it ſhould have been on a day 
certain, as Cro. Fac. 571. oat 2 0 
Reſp. Its well enough; and how can it be on 
a day certain, when the Judge may adjourn the 
Court de die in diem? * 255 | 

3. It's not ſaid ad reſpond” aliens. 


_ Reſp. Yet good enough, though not ſo formal. 


It's not ſaid the Action aroſe infra Burg. 


: Reſp. The Defendant ſets forth, That he did 
enter his Plaint ſecundum Conſuetudinem Curie 
Burgi; and when the Plaintiff declared there, he 


ſhewed that the Cauſe did ariſe infra Fariſdict io- 
nem. 

5. The Precept is not alledged to be returned 
by the Officer. 2s 2p. 

Reſp. The Officer is not puniſhable, though he 
do not return the Writ, 85 
The Court held the Plea to be good in omni- 


| bus. 2 Mod. 58. Crowder and Goodwin. 


Treſpaſs for Aſſault, Wounding, Taking and 
Impriſonment. Quoad the Aſſault and Wounding 
the Defendant pleads Non Culp. Quoad the Taking 
and Impriſonment he juſtifies by Warrant; and 


becauſe he doth not juſtify the Aſſault in the ta- 


king, it's a Diſcontinuance, 2 Bulſtr. 335. Wil- 
ſon and Dodd. | 
Per Stat. 7 Fac. c. 5. if any Action on the Caſe, 
Treſpaſs, &c. ſhall be brought againſt any Juſti- 
ces of the Peace, Mayors, Bailiffs of: Cities or 
Towns Corporate, Conſtables, &*c. or any their 
Aſſiſtants for or concerning any Matter or Thing 


by 


— 
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being a Freeman, who had'a Voicgin the Election 


Iſſue and Trial the Plaintiff was Nonſuit, but the, 


| Nonfefance. Cur. This Caſe is not within the 
Intent of the Statute , the Scope of which was 


— — Serene 
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by them done by Virtue of their Offices, it ſhal] 
be lawful for every Perſon and Perſons aforeſaid to 

lead the General Iflue, and to give the Special 
ter in Evidence. n 


* 
* 


An Action was brought, for that the Plaintiff 


ALEC 
A 


N 
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| of a Mayor, the, Defendant (being. the preſent 
Mayor) refuſed to admit his Voice ; and upon 


Roll not marked for double: Coſts. The Statute 


gives double Coſts where the Officer is ſued for 
Matter in doing hi Office; here the Suit is for 


where the Mayor, &c- were ſugd for faux Impri. 


fonment, or ſuch Matters where they ought to 
juſtify, it gives Liberty to them. to plead the Ge- 
neral Iſſue, and don 


ble Colts. 2 Levins 250, 
Herring and Finch. 5 — 


Tab ification by Cuſtom: 


In faux Impriſonment the Defendant juſtifies by WW $ 
à Cuſtom of London of the Court of Orphans, M «| 
that if an Orphan be taken out of Cuſtody, to'im- W 6 
priſon the Party till he ſhall produce the Orphan, MW wv 
or be delivered by courſe of Law, and good. Side. C 
p. 17 Car. 2. B. R. Wilkinſon and Bolton. Via D 

x Levinx 162. meſme Caſe. * K. 
It was objected that the Plea was not good, to P. 
take a Man without notice of his Crime, and to of 
bring him to the Court, and immediately to com 2 
mit him; he ought to have notice for what he was ref 
brought to Court, ſo that he might be prepared to ing 


anſwer. But per Cur. this pleading that he had 


committed the Offence, and was convict for it, 


and the Matter is Criminal, for which any Juſtice 
of Peace may commit. 


Impriſon. 


ö | Impriſenmen juſtifiable by ahert not nr. 

| Officers. | 

f A Man may impriſon another to prevent appa- 

n rent Miſchief which may enſue; as a Feme Covert 

it who is mad, 21 nd would kill one, or burn e an 

n Houſe. h 0 
e If a Man ſee two Men Gabi lo that one is 


te in danger to be killed by the other, it's lawful for 
or him to part them, and put them into an Houſe 


or — il the Fury be paſt: but he may not juſtify it | 


he there be only Words 2 Rolls Abr. p. 559. 


a8 2 2 Man be wounded and like to die, any 5 25 
ri Man may arreſt him that gave this Wound, ang 
to he may be kept a Priſoner till it be ſeen that the 5 


ze. Danger is paſt. 16 H. 7. 38. 
; Fuſtification by a Governor of an Iſland, 


Treſpaſs of Aſſault, Battery and Impriſonment. 


The Defendant juſtifies as Depury-Governor. to 
; by Sir . Codolpbin in the Iſle of Scillh, and pleads 
the Ile is an ancient Iſle, and that within it time 


was a Governor and a Deputy- Governor of the 
Caſtle, and Miniſters and Soldiers attending for the 
Defence of the Iſle, which receive Wages of the 
Puniſhment öf the Governor, or (in his Abſence) 
of his Deputy, for Offences in their Duty; and 
a Cuſtom, That if any Miniſter or Soidier ſhall 
refuſe to obſerve his Duty, and perſonally appear- 
ing before the Governor, or Deputy-Governor, 
and required to render his Obedience ſhall opſti- 
nately retuſe to do it, or give opprobrious Words, 
e. then they uſed to chaſtiſe them by Impriſon- 
ment by a awe aa time ; and ſhews the $3 

tiff's 


our of. Memory, Cc. was a Caſtle, and there 


King, and haye been under the Government and 
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tiff 's Diſobedience and contumelious Words, where - 


by he impriſoned him. The Plaintiff demurs ge- 
nerally, and Judgment for him. Sir T. Fones 147, 
Ekins and Newman. | 


Pleading of the Statute of Limitations in Aſſault, 


Battery and Impriſonygent. 
Prideaux and Webber. 


Treſpaſs for aſſault, Battery and Imprifonment 
1 May 1657. The Defendant pleads, That 


Tranſgreſſio Inſultum & Impriſonamentum præd 


were made the 24th of Oct ber 1655. and pleads 
the Statute of Limitations. The Plaintiff replies, 


That certain Rebels (not naming them) had 


ulurped the Government, and none of the King's 


Courts were open. The Defendant rejoins and 
confeſſeth the Uſurpation 3 and further pleads the 


Act of Pardon of all things, and Acts of Hoſtility 


made under the Uſurped Authorities; and further 
pleads the Act for Confirmation of all Judicial 


Proceedings in the late Times; and further pleads 
a Warrant to impriion him, & hoc paratus, &c. 
The Plaintiff demurs. 5 
1. It was argued for the Plaintiff, That the 
Plea in Bar was ill, not anſwering to the Battery. 
But it was anſwered and reſolved by the Court, 


That Tranſgreſſio pred. is an Anſwer to all. 


2. It was reſolved that the Statute of Limita- 


tions was a Bar, though it be (as it was pleaded) 


that the Courts were not open ; becauſe there was 
not any Exception in the Act of ſuch a Caſe; and 
Infants had been bound if they had not been ex- 
cepted. 15 1 
Obj. The Rejoinder was multifarious and im- 
pertinent, in pleading the two Statutes and in not 


concluding upon the Statutes, prout patet per Re. 


cordum. 


Che Law of Treſpaſs, 


cum. But per Cur. the Bar being good, *-- ol 
the Replication being inſufficient, it is not mate- 
rial what the Rejoinder is, And Judgment for the 
Defendant. 1 Levinx 31. „ 


ky A. X. 


of Torts to Chattels Reals and Feb 
De Averijs 2» General and in Particular, 
Tort to Goods, with Preſidents of Decla- 
rations, and Rules of Pleading, 


Tor: al Get cr of -Treſpaſſes anne; fo 
Cbattela Reals. 


DReſpaſs fo taking his Sus * Heir and 
Marry ing him, and. the Declaration. 2 1»/#. 
12 Stiles Rep. 2 35. Moodꝰs Caſe. N. B, 90. 

H. 3 Rep. 38. 39. '6 Rep. 22. 7 Rep. It. 

For taking away the Wite cum bones Firi. vide 
ſupra. and Dier 256. Tompſon 294. 

One may have this Action for raking away his 
Servant. Dzer 256. Pl. 10. 2 Rolls Abr. 556. 
II, 12. Winch. p. 5 1. | 

As to the Battery of a Servant wide prins. 

For taking away one's Apprentice the Action 
lies, 11 B. 9 I. I 8 H. 6. 28, vide ſupra. 

Treſpaſs lies by a Goaler for raking away his 
Priſoner. Stiles Rep. 99, 100. Reg. Orig. 104. 
And likewiſe the Party at whole Suit he is arreſted. 
Stiles 44. 342. becauſe after he is arreſted be har}; 
an Intereſt inthe Body of the _ Stiles p. 342. 


Gough and Cann. | 
K | Trefpafs 


Tho", _—— "The Jaw of Treſpaſs. 
* Treſpaſs for- Mong away his Captive from kim. F 
Reg. Orig. 95. a. 102. b. 4 
© The Defendant reſcued the Party wink Woe 
tion, the Action may be brought at the'Suir of the 
Party who had the Damage, or by the Sheriff, 
Hetly p. 98. Conghams Caſe. 
3 an Action of Treſpaſs quare Clanſum fre 
O folum & 1. ndum (vix.) duas acras terræ Todi 
ſab vert. & aſpertavit. Verdict pro Quer. lt 
was moved in arreſt of Judgment; That the De. 
claration was inſufficient as to the Digging and 
carrying away the Soil; for duas acras terræ doth 
not expreſs the Quantity of the Earth, but the 
Meaſure and Extent of the Ground where the 
Digging was. And Judgment was i 2 Venn. 
174. Higham and Darby. 

Treſpaſs lies for Marriage of 2 Woman by 
Force and Dureſſe. Aſſixe Long 5 Ed. 4. 61. b. 
De inſultu & minatione n e R. 7 &- fil 
& 28 per quod ſervitinm amiſit. Bar qua 
pred. N F. cepit juvencum Def. G you At | 


ca Def, Tomp- 389, 390. F 


Terts 10 Chattel; Perſonals, and of Declaration 
therewpon. | 


be Averijs in General. 


In Treſpaſs for driving Cattle to places un. 
known, whereby the Plaintiff loſt them. The 
Declaration is ill; becauſe by this the Plaintif ! 

. ſhall have Damages as well for the chaſing as the 
driving whereby he loſt them; which may not be 
as to the Damages for the long. Siderf. p. 295. 
Cooper and Cottabed. a p 

A Man may not be guilty of Trefpaſs with 
Cattle, unleſs that they are his proper Cattle, or 3 


that he acvally put them into the Place 4 
WC; 
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+ 4+ I Sanders p. 27. Earl of Mancheſter verſus 


The Defendant juſtified by leviter driving 


ale. 
on” Tra for er ſo that one of the Beaſts 


In to the Poun ; he muſt traverſe abſque hoc, 


25 one of them died of the Chaling. Coply and 
Ferrer's Cale cited, 2 Keb. 601. Leech and 


| EZ, 


De ui imerfe Townl. 272, * 
De Averiß in Particular. 


De FOR Tauro abda8. Reg. Orig. 109. 
De Equo vey Vacca intofed. Reg. 109. 


| Treſpaſs "2 that apud E. in Com. K. he killed Does 
bis Dog, being a Maſtiff Dog. The Defendant | 
leads, Thar Sir F. V. was ſeized of a Warren 

in Fee in D. w'thin the ſame County, whereof he 
is and then was Warrener, and that his Dog was 
divers times killing Coneys there; and therefore 
he finding him there tempore quo, & c. running at 
Coneys, he Killed him: ab/que hoc, c. that he 
is guilty apud E. prout, c. It's a good Juſtifi- 
cation, and the Traverſe is good, the Cauſe of 
Juſtification being local, and ſo he need not tra- 
verſe all other places. Cro. Fac. p. 44. Wadbur#t 
and Dance. 

Treſpaſs for taking away his Maſtiff; but it 
ſhall not be ſaid Pretij or ad valentiam. 7 Rep. 
18. 12 H. 8:73. Reg. 109. 

De Cane wocat” a Bloodhound, bdubt'. Kit. 
225. 

Narr e peircement un Chein avec un coſtean 
per que il moru t. 1 Sanders 8 2. 

Treſpaſs for the taking away a Greyhound with 
a Collar. The Defendant faith, The Dog was 
courſing an Hare in his Land. An idle Plea, 

R 2 | Ceo. 
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Cro Fac. 46 3. Athell and Corbett. Trover lies 


not in this Caſe, _ 

Pro duobus Canibus abduct & interfec. Tuſtif, « 
wirtute Warr Fuſtice del Pace pro captione Canum 
prædictꝰ. Repl. De Injuria ſua propria ab ſque 
tali cauſa. Tomp. fo. 359. 

Treſpaſs quare vi armis cepit & abduxit 
quendam Canem venaticum pretij. Hob. p. AS 3 3 
Edwards verſus Engleton. ; 

If a Dog chaſe and kill the Beaſts without my 
Incitation, in "Treſpaſs I may plead Not Guilty. 
Dier fo. 29. Pl. 195. 2 Car. p. B. N. Millen and 
Fau dry. 

Treſpaſs quare two Dogs, called Greyhounds, 
ipſius le Plaintiff, cepit & interfecit. The De- 
fendant juſtified, For that the Greyhounds chaſed 
a Doe i in his Park, and there killed him, for which, 


to prevent him For doing further Miſchief, be 
killed him. The Plaintiff replies, The Doe way 


out of the Parkin the Land of the Plaintiff feeding, 


by which he ſet on, the Greyhounds to chaſe her 


out of his Land, and that they purſued the Doc 
into the Park, LE there killed her. Upon which 
the Deſendant demurs. Per Cur. the Replication 
is ill, becauſe he doth not ſay he did his endea- 
vour to ſtop the Greyhounds at the fide of the 
Park, and hinder them from entring into the Park 
3 Levin 28. Barrington and Turner. 

De Cane ad mordend Oves conſuet. Vid. infra, 
Et ad mordend bomines, Cc. | | 

Juſtification 7 the Plaintiff 's own Careleſfncls, 


2 Brown. p. 


Treſpals for cilling a Maſtiff Dog. Plead, The 


Dog was not muzled, and ran violently on the 


Dog of B. and he, as Servant of B. killed the 
Dog. 111 Plea, becauſe he faich not he could not 
otherwiſe prevent it. Sanders 84. /{ right and 
. Siderfin p. 3 3b. meſme Caſe. 10 1 Le- 

D 


was adjudged ill, not only for the Reaſon in Sau- 
, AK Maſtiff being valuable. But 2. It doth 
5 not appear that the Plaintiff's Dog was uſed to 
bite, nor that the Defendant's Dog was a Ma- 
ſtiff. . 6 
+ Declaration was, Quendam canem ad mordend 
oves conſuet, & c. ſcienter retinuit: and not good. 
He ought to ſay, Quod ſciens canem, &c. ſcienter 
retinuit: For it may be, ſcienter retinuit canem, 
and yet knew not that he was conſuetꝰ ad mordend 
ques. Cro. Car. 487. Kinman and Davis. 


them ſo long as they remain tame, and Property 
poſſeſſory they may have ratione impotentiæ C- 
loi; as young Goſhawks which air in my 
Land, I ſhall have a Property polleſfory in them, 
and if any take them the Owner ſhall have Treſ: 
paſs. 7 Rep. 17. b. Cafe of Swans. 3 Leon. 219. 
Ireland's Caſe. 2 Leon, 201,201. © | 
But when one had Beaſts Salvages ratione pri vi- 
legij, as by reaſon of a Park, Warren, &c. he 
hath not Property in tl e Deer, Coneys, Pheaſants 
or Partridges. Ergo, if one bring an Action of 
Treſpaſs quare Parcum ſuum fregit, & c. & tres 
Damas, Lepores cepit, &c. he ſhall nor ſay /wos. 


fra, Ra. Entr. 650. z. Br. 479. Townſend 2.69. col. 1. 
i 


Cro. Car. 55 4. Child's Caſe. And yet for Deer in 


eb. a Park, Coneys in a Warren, the Owner hatn 
ſpecial Property in them as long as they are in the 
"he Park or Warren. So of Doves in a Dove-Coar. 
the Bur for Deer or Coneys, if they be not in a Park 
the or Warren, he may not fay ſuos, unleſs he add 


not that they were Domeſtick. Vide 7 Rep. 18. b. 
ind IV. B. 86. 2 Leon. 201. 


111% | K 3 IL: 
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es vinx 216. is the ſame Caſe. He faith ches Plea 


A Man hath not an abſolute Property in Beaſts peags in Parks 
fere nature : lie may have Property qualified in and Warrens. 
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Py The Law of Treſpaſs. 
If a Keeper follow a Buck which is chaſed aut of 


the Park, akhobgh. he who hunteth him, killeth 


the Buck. in his own Ground, yet the Keeper may 
enter into the Ground and Gizs the Deer, becauſe 
the Property and Poſſeſfion of the Deer is yer in 
him by Purſuit. 12 H. 8. Reg. 12 

An Action was brought quare ducent Cunicu- 
los ſuos, pretij, & e. cepit. But then they were in 
the Warren. 

"& Commoner cannot deſtroy and kill Cobeys 
on his Land. 2 Leon. 201. 202. Cro. Elix. 242. 
Barret's Caſe. — 

If Coneys go out of the Warren any Man may 
Kill them on his own Land. 5 Rep. 104. 

Treſpaſs for entring and breaking his Cloſe, and 
fiſhing in ſeperali Piſcharia ſua, and for taking 
Piſces ſuos, ibid. videl. 100, Eels; to ſay Piſces 
ſuos is good, becauſe they were in ſeperali MF] 
ria, Cre, Car. 753. Child and Greenbil. 


De Columbus capt. cum Retibus. Reg. 96, 106, 
r Br. 168 + 

De cato project. nn &c. Reg. 106. 

De Volucribus capt?” 140 Reg. 

For taking away young Goſhawks Treſpaſslies 
fog he had Property poſſeſſory. So if Hawks ale 
90 K. 7 Rep. 17. b. Reg. Orig. 93; 96. N. B. 

2 Clauſo fradto & Phaſianis capt. 1 Br. 67. 

Treſpaſs for ſtriking and killing an Hawk, and 
ſaith not that ſhe was reclaimed, yet good. Aliter 


in Trover. Cro. Car. 18. Vincent and ee Dier 


14. Elix. Spencer: and Fines. ' 

Treſpaſs lies for killing Pidgeons in a Dove- 
Houſe. And per Mountague, for killing them our 
of the Soil of the Owner. The Wiit ſhall lay, 
Coward ſuas. CG R 42. 


Tort 


« an. © eG oa. 


Dn — — — 


The Law of Creſpaſs. 


Tort al (biens) to Good. 


In Treſpaſs for Goods the Declaration ought to 
lay the Property of the Goods in the Plaintiff at 
W the time of the taking: As ipſius quer.. 3 Bulſtr. 
— 303. Whiteman?s Cale. 8 
n For dead things it ſhall be bona & catalla ad wa- 
WW Jenciamn; but if it be for one thing it ſhall not be 
's Wl ſaid, bona & catalla; but you muſt name the 
. ching it ſelf, except Frumentum and Wine, Survey 
ee Ley, 361, 362. 46 Ed. 3. 16. Pl. 12. 

75 If A. take away my Goods, and after B. takes 

chem away from A. I may have Treſpaſs or Tro- 
d IM ver againſt one or the other at my Election, though 
g WM the Opinion in Croke is, I ſhall not have Treſpaſs 
es WM againſt B. Siderfin 438. in Wilbrabam and Snow. 


De bonis cept. Ra. Entr. 615, 635, 663, 657, Cy. 
WH 676, 6B 1. Reg. 108. Bo 
6, Goods ſtollen out of an Inn, Dier p. 158. b. 


De bonis aſportat. per Original in B. R. Fuſtif. acore. 
der Diftreſs pur Rent. Tomp. 357. 
s, De Clauſo fract. conculcatione & conſumptione 
ie Herbæ pedis ambulando, ac de aſportatione bonorum 
B. & catallorum. 2 Brown 252., 258, 271, 281. 


| Wool diſtreined until C. and D. bind themſelves piſtr is & ars 
nd fo make Delivery. Treſpaſs vi & armzs lies, and reſtata. 
er Value ſhewed. 43 Ed. 3. 6. Pl. i888. 


Frumentum. The Writ was bong & catalla, Corn and Gain 
e- and good. 46 Ed. 3. 16. Pl. 12. | | 
zur Quare cepit quaſdam Garbas Tritici. It's not 
„ Wl good for the Uncertainty. Survey de Ley, 363. 
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Tithes. 


Herriot. 


Beaſts of the 
Plow, 


WI itings. 


ſhall come on the other part to new that there 


The Law ol Treſpaſs: 


De Bladis ſeperat pro Decimis afport*. Co. Entr. 
678, 686. 
De Clauſo frat. Herba conculcat. alia Herbs 
depaſt. &. Feno pro Decimis expoſit. diſperſ. ſuper 
Herbam querentis. Hern. 725- one 36. PI. 39. 


For ſeizing an Herriot ee Cre. Fax, 50. 


Quare cepic & imparcavit averia carucæ, it 
may be vi & armis, and contra formam Statuti 
in general, is good enough; and he need not ſay 
that there is ſufficient Diſtreſs preter, & c. for it 


was not. Siderfin p. 3 48. 's 


Treſpaſs on Stat. 1 R. 3. c. 3. hos taking the 
Plaintiff 's Goods (being arreſted for Suſpicion of 


Felony) before Conviction, and declares of ſei- 


Zing 3 certain parcel of Money. Verdict pro Quer. 
It was moved in arreſt of Judgment, becaule the 
Words of the Statute are, That none ſhall ſeize 
the Goods of any Perſon, and Mloney is not Goods. Ml 
Fitz, Brief. 512. But adiudgèd for the Plaintiff, 
and that Money is Goods. Raym. 44 Olberxe and 
Wandell. 
If a Man do voluntarily take away my Gooks 
or Cattle, and keep them till I pay him "Money, Ml i 
either without Colour or with Colour, as under . 
Pretence that it is Herriot, Waif, Eftrov; when it 
T 
c 


is not ſos and if he will nor iche the thing taken 


till I give him Money or Bond, I fhall have it ail 
in Damages. Brok. Treſp. 3 5. t 


Treſpaſs quarr bana & catalla ſua cepit Coiz ) Ml 
unum anten Obligatorium, in quo continelut i © 
quod F. S. tenctur al Plaintiff in 100 J. he De-. 


clares of Givers Croods and Chattels; and amor ugſt Bn 
Others 


er 


The Law of Treſpaſs. 
others, of the taking of an das green It's not 
_ For an Obligation, or the Value of this 
may not be demanded by the Name of bona 2 


catalla; for by ſuch general Name Obligation 


doth not paſs. Zelv, p. 68, Channel and Rovo- 
tbam. 

De Baga cum Chartis ofa Ra. Entr. 616. 
In a Cheſt. 36 H. 6. 26. Ra. Enir. 7. 

Pro Guardianis Eccleſiæ de Charta Annuitatis 


capt. lacerat. &c. Ra. Entr. 7. 


Pro fractione Sigilli [cripti Obligatorij, 1 Brown 
367. Reg. Io6. 

Pro Dulaceratione ſcripti Obligatorij. 1 Brown 
267. Tompſ. 292. vid. Reg. I 10, 106, 111. 
92, 107. 

C. C. ſeized of the Mannor of Ea/# H. enfeofs 
H. R. Per Cur. Indenture rend. 60 J. at two 
Feaſts, Cc. C. C. by Indenture bargains and ſells 
the Go J. to the Plaintiff for all his Eſtate, which 
was enrolled, by which he was ſeized of the Rent 


for the Life of C. C. and ſo ſeized loſt the Part 


of the Indenture ſealed by H. R. which came to 
the Defendant's Hands, who, vi & armis, teared 
the Seal off the ſaid Indenture, contra Pacem, The 
Defendant pleads, C. C. uon conceſſit the Manor 
of Eaſt H. to H. R. rendring the Rent, &. Mo- 
do & Forma. The Plaintiff demurs. The Plea 
in bar is not good: For the Detendant deſtroys 
the Action of the Plaintiff but by Argument; and 
the Rent by this Action is not demanded, but Da- 
mages for rearing of the Indentures. But the De- 
clratian is ill: 1. The Action is brought for 
tearing the Counterpart, by which the Rent was 
not created. 2. It's not averred that C. C. for 
whole Life the Rent was reſerved, was living; 
and if he be dead, the Deed belongs to the De- 
fendant as Heir of C. C. 3. The Plaintiff doth 


not ſhew any Poſſeſſion in fact of the Deed, but 


only 


is of * , n 2 * Leh tas be tad 
-2»4#%; 


= ; The Law of Treſpaſs. 

KS only by way of Argument, 5. e. Thar he caſually 

5 loſtit. 4. The Counterpart whereof the Plain- | 

MF | tiff complains, of the Plaintiff 's own ſhewing, as 

= well compriſeth Warranty as Rent, and this doth 

Y not paſs by the Law to the Plaintiff without ſpe- 

* cial Gift thereof made by C. C. Yelw. p. 223. 

= Sutcliſf verſus Conſtable.” Nota ceo caſe. 
donde. Quo fregit, &c. & aſportavit his Boaros. The 
=_ | Defendant juſtifies for that the Plaintiff had fixr 

_— them to his Houſe fo that he had Property in them 
1 2 Rolls Rep. 238. e 
0 _ cl. For taking away two Trunks, and doth not 
4 ſay what Cloaths, and yet good. Stiles 35 2. Web 
1 and Waſhborn. | 8 | | 
11108 For breaking open two Cheſts, and taking 
_ away certain Cloaths and three Pounds in Money; 
| * and it appears not where the Cloaths were when 
r they were taken, whether in the one Cheſt or in 
1197.08 the other; and it was naught. Stiles p. 43. Vin- 
1 | ST: 


cent's Caſe. Allen's Rep. meſme caſe. 


o 
— 


| 
| 


—— —U— —— — 
— 
— 


| Beams ang Treſpaſs for taking away Beam, Scales and 
| l Weights Weights, and ſhews not what Weights; it's ill 
1. Stiles Rep. 35 2. Web's Caſe. | 9 
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The Law of Treſpaſs. 


E 


Of Torts done to Inheritance and Free-hold, 
| and what belongs thereunto, _ 


Torts 50 Inheritance, and other Things appurteuant. 


then go ro Particulars. | 
The Plaincut ought to ſhew the Village in 
which the Inheritance corporate lies, other wiſe 
there can be no Venue. Sur. Ley 349. 

If a Man enter into my Houſe againſt my Will, 
2 Rolls Abr. 555. e 

The Land of every Man is in Law encloſed 
from others, though it lie ao the open Field, and 
the Writ ſhall be quare Clauſum fregit. Doct. and 
otud. cap. 8. lib. . . 15 

Treſpaſs for entring into his Cloſe ſuch a day, 
and deraining Poſſeſſion until the time of exhibiting 
this Bill, and alledgeth not any day when the Bill 
was exnibited. Verdict pro Quer. and moved in 
arreſt, becauſe the time of the Detainer ought to 
have appeared to the Jury, and the Courſe is to 
limit a time in the Declaration. 2 Rolls Rep. 135. 
Sliford and Good wick. „ 

Treſpaſs for unearthing a Badger. The Defen- 
dant juſtifies, That a Vermin (called a Badger) 
was ſound there, ad dampnum Inbabitantium, by 
Reaſon whereof he uncoupled his Hounds in the 
Place where, Cc. and hunted and found the 


Dadger, and chaſed him until he Earthed him in 


the Place where, and thereupon digged the Ground 
and took the Badger and killed him, quæ eft ead? 


Tran. 


Shall. firſt ſer down ſome General Rules, and 


this is a Treſpaſs although the Door be open. 


2 
„ : % - 
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The Law of Treſpaſs, 


Tranſ. The Action well lies; for hunting is the 
ordinary Courſe, and.the digging for him is un- 


lawful. Cro. Fac, 32 1. Genſhand Mynns. 
Treſpaſs for digging his Land and carrying 

away certain Loads of Earth, not ſhewing what 

kind of Soil it was; yet good: But it ſhould have 


been of Soil inde provenien. Stiles p. 23. Barrett's 


Cale, and p. 43. | 

If one make a Ditch, or raiſe a Bank to hinder 
my Way to my Common, I may juſtify the throw- 
ing of it down, and filling of it up. Stiles Rep; 


« 


470. Williamſon?s Caſe. 
| De Bladi & Herba. 


Treſpaſs quare Clauſum fregit, and threw down 
his Fences. The Defendant pleads Not Guilty 
to all but the breaking of the Fences ; and for that 
he juſtifies, For that he was poſſeſt of certain 
Corn in the Place where, as of his proper Goods, 
and made a Breach in the Fence as was neceſlary 
for the carrying of it away. The Plaintiff demurs 
ſpecially, becauſe he did not ſhew by what Title 
he was poſſeſt of the Corn. Per Cur. for this 


reaſon the Plea is inſufhcient. 1 Veutr. 221. Petri 
and Bridges. | 


Patentee del Roy de Herbagio Foreſt ©, ſhall have 
Treſpaſs againſt any who conſume or deſtroy the 
Grals, but not the Trees; and allo ſhall take the 
Beaſts there Damage-Fefant; and the Writ of 
T reſpals {hall be Quare Clauſum fregit. Dier 283. 
Pl. 40. | 5 

The Plaintiff declares of eatiog his Graſs cum 


quibuſdam averijs, and doth not ſay what Beaſts, 


and yet good after a Verdict, per Roll. This Action 
is brought lor Damages: But where the thing it 
ſell is in dem12d, and an Action is brought for it 
| 25 
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The Law of Treſpals. 
as in Trover, the thing ought to be particularly 
named. Stiles p. 170. Brook verſus Brook. 

For taking and eating his Graſs ad ture & ibid. 
nuper creſcen. Quære it it be not contradictory. 
It ſhould be ad tunc & auxi nuper. Siderfin p. 295. 
Coopers Caſe. | Ing, AS 

Treſpaſs for driving Cattle over the Plaintiff's 


* 


Ground. The Caſe was, A. hath a Way over 


BI Ground to Blackaere, and drives his Beaſts 
over B.'s Ground to Blackacre, and then to ano- 
ther Ground beyond Blackacre. Per Cur. by this 
means the Defendant might purchaſe a thouſand 
Acres adjoining to Blaekacre, to which he pre- 
{cribes to have a Way, and thereby the Plaintiff 
might loſe the Benefit of his Land: And that a 
Preſcription preſuppoſed a Grant, and ought to 
be continued according to the Intent of its original 
Creation. Mod. Rep. 190. jHowell verſus King. 


Treſpaſs by Executer de-bonis aſportatis in vita 


Teftatoris. "The Plaintiff declares, That the De- 
fendant blada creſcentia upon the Free-hoid of 
the Teſtator, meſſuit defalcavit cepit & aſportavit. 
Per Cur. it's but one entire Treſpaſs ; the Decla- 
ration defcribes only the manner of raking it away, 
Had it been quare clauſum fregit & blada aſpor- 
tavit, it had been naught; or if he had cut the 
Corn and let it lie, and then took it away, no 
Action would have lain for the Executor, for that 
had been Felony. 1 Ventr. 187. Emerſon's Cale. 


Treſpaſs quare vi & armis apud Manerium Tell. Booth. 


ſaum de H. erexit quoddam Velabrum (Anglice a 
Toll-Booth) & vi & armis cepit Tolnetum, c. 


and diſturbed him in gathering Toll 24 feriam 


1h u. Quer. ſpect an. P er Cur. it's good enough 
v armis, though it were no Breach of the 
Soil; neither need he make any ſpecial Title to the 
Fair, this being a poſſeſſory Action, and is a ſüif— 


hcient 
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Warren. 


4 


The Law of Treſpaſs, 
ficient Poſſeſſion againſt a Stranger; and the vi 


eee . 


e armis he took Toll, is well enough. Cro. Fac. 


= De [7 8 fract. ac wenatione inde & 
cuniculis, achiſis. Tompl. 291, 293. vide ſupra cap. 


precedenti, & infra. A 
De Melendin. Piſchar. gurgit. & pontibus. | 


There be divers Forms of Writs for fiſhing in his 
Piſchary ; one is, quare in vivariis ſuis piſchatus 
uit. Another, 'quayſe*i# ſeperali piſcharia ipſius 
A. piſcbatus fuit. If a Man let out the Water to 
the end to take Fiſh, he is a Misfeſor within the 
Statute I. I. c. 20. but yot boy carrying the Wa- 
ter away. Collateral Treſpaſſes neither in Park; 
nor Fiſh-ponds, Cc. are within this Act. If one 
hunt in a Park, or fill in a Pond, &c. though 
he kill no Deer, not take any Fiſh, yet this is a 
Misfeaſance within thit Statute. Co. 2 Inſt. p. 200. 
dverſus Malefattores in Parcis & Vivariis. 1 
8 368. V. I. c. 20. Dier 238. a. 326. 

Y. De ſeperali Piſcharia piſchat. Aſht. 44.0. Dier 
267. Pl. 14. Cro. Car. 554. Child's Cale, and the 
Declaration ſhall be Piſces ſwos. Fs 

Bar by Preſcription. Dier 267. 

Treſpaſs for taking and cutting his Netz and 
Oars. The Defendant juſtifies, For that he was 
ſeized in Fee of a ſeveral Piſchary, and that the 
| Defendant, , with divers others, endeavoured with 

their Oars to row upon his Water, and with the 
Nets to catch bis Fiſh; and for the Safeguard of 
his Fiſhing, he took and cut the Nets and Oars. 
It's an ill Plea : for he cannot by ſuch Colour cut 
the Nets and Oars; but he might have taken them 

; | af 


* 


E ãa ..] 


_ 
„*** 


Ip 


| The Law of Treſpaſs. _ 143 | 
| as Damage-Fefant, to ſtop their further Fiſhing. | of 
Cro. Car. 228. Reynel and Champernoon.  _ 
N De claiu & palis fixis in gurgite quer. retibus 
poſit. & piſeibus capt. Reg. 103, 109. 5 
De ponte fracto. Reg. 106. 4 
De frattione capt. & aſport. ponti lignei quer. ex =_ 
tranſwerſo cujuſdam foſſat. in via pedeſtri poſit. ; 


1 Browne 361. tg 


. 


De Parcis 4 Marrenis. 


For Chaſing or Hunting in a Free Warren 
"Treſpaſs lies. r 1 

Treſpaſs lies at Common Law for breaking his e * 
Park; but not for Savages taken, by the Statute. + 0 
2 Rolls Abr. 55 . {pats 
A. had free Warren in the Soil of B. A. ſhall 
not have Action of Treſpaſs vi & armis verſus B. 
quare in libera warrena ſus latibula ejuſdem War- 
renæ proſtravit, per quod cuniculi de eadem war- 
rena interier. but A. is put to his Action on the 
. Caſe againſt the Owner of the Soil. 2 Rolls Abr. 
326. 550. Sir William Mounſon's Caſe. 

Treſpaſs quare clauſum fregit, nec non liheram 
Dier warrenamot the Plaintiff intravit, and killed and 
drhe I carried away Coneys. The Detendanr juſtified 
| as a Commoner, and many of the Coneys being 

on the Common Pamage-Feſant, he entred and 
and chaſed them ot Per Cur. ill Plea. The Com- 
va moner cannot kill the Lord's Coneys, nor meddle 
t the with them: If the Lord ſurcharge the Common 
with by Reaſon of them, his ; ng © he Affize, or 


h the Action on the Caſe. So long as the Coneys are 1 
rd of in the Lord's own Land the Lord hat a Property * 
Oar in them, and he may ſay cuniculbs fuss. Now * 
ar cu when he ſhews that this Intent was to enter and 
them chaſe the Coneys, his Entry was tortious. Cro. 
vl Fac, 145. Hoddeſdon and Gryſell. Paſch. 44 _ 

| Bellew 


* 
N 
g 


 Mounſop's Caſe. 


a molliter manus, 


| Leſſee lies againſt | him, Dier 90. b 
Heut 


and after the Leſſor takes them away, this Matter 


"The Law: of  Creſpaſs. | 
Bellew and Langdon. Mich. 9 Car. 13. Sir Wall 


The Defendant -ilifics Aſſnult and Battery by 
> 9 to hinder him from taking 
the (Longs Cro. Elix. p. 243. Barrett's Caſe, 
De clauſura & obſtruct ione vie ney, Tons ba- 
bait.” 1 Browne 384. j 


. 0 De Arboribis. 


If the Leſſor cuts the Trees without Ace or 
Will of the Leſſee, an Action of 1 by the 


If the Leſſee cuts the Trees A repair the 


is not in bar of Waſte, for that the Leſſee 15 have 
an Action of Treſpaſs. Dier 90. b. 

A Man gives to me all his Trees growing in his 
Cloſe, and notwithſtanding this he cuts them 
down himſelf, and preſently I take them and carry 
them away and he brings Treſpaſs againſt me MY 
quare vi & armis af ar here: ſuas ſuccid. cep. & aſ port. 

I may plead as to the cutting down, Not * 
and juſtify for the reſidue. Dier 30 ö. Pl $7. 

] reſpaſs vi & armis doth not lie 2 
for Years, who cuts the Tim e In, 


| and 
ſells them; but if he cuts the dn and lets them 
lie, and after carries them aways N chat there is 
ſome time for the diſtin" Propetty of a divided 
Chattel to ſettle in the Leſforg/then the Action 
lies. Allen p. 824,53. in Udals Caſe. 

Vide plus poſtta, Bar de Arboribus. 

4 Leſſor excepts the Trees in his Leaſe; he 

have this Action quare clauſum fregit for 

Treſpaſs done | in them. Dier 19. 8 Rep. 63. 
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b e Several Treſpaſſes. 
by F REM 5 N 
ing De clauſo frat. ac bd: S 
: 8 Entr. 6 5 fra - ladis as herba depaſt. Ra. 
ba- De danſo fraf. herbs conculcat. janui 

1 ” s proſtrat. & bonis capt. ai 
De 
= preſtrat. G. bonis capt: Coke 2 
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3 Of the Common Bar, Novel Aſſignment and 
: | 2... Colour of Bars in Treſpaſs. , |}. 
; 


Le Common Bar, the Reaſonggf it. . 
Ommon Bar, an Cloſe de paſture nom - 


AJ Sinbbs; Nowel Aſſignment de 2 pieces di 
Terre en B. Winch p. 1085: - 
In Treſpaſs quare clauſum fregit, if the Plain- Y- « 
tiff do not in his Declaration ſhew a Place where * 
the Treſpſs was done by Name or Abuttals, then i 
the Defendant by Plea. pretends a wrong Place, 
where be ſure the Plaintiff hath no Title; which ( 
is called the Common Bar, which forceth the! 
Plaintiff to aſſign a Place, which is called in e 
pleadings. the New Aſſignment. b 
Treſpaſs quare clauſum fregit apud S. for dig iſ k 
ging his Soil. The Defendant pleads, That the 
Place where is two Acres of Land called Black iſ e 
acre, Which is his Free-hold, and fo juſtifies. The I k 
Plaintiff faith that the Place called Blackacre is his / 
Free- hold, ab/que boc that it is the Free- hold of the W f 
Defendant. Demur, becauſe it is but a Common 1 
Bar, or as it is commonly called, a Blank Bar, P 
and it is only pleaded to enforce the Plaintiff to al- n 
ſign his Treſpaſs in a Place certain, the Declars I t] 
tion being general, and therefore the Bar not tra 
verſable. - Quære Cro. Fac. p. 59y. Rictman and I p 
Cox. | | | p il 
As for Preſidents of Common Bars, vid. Town o 
end's Tables, 275. : ar 
Bi 
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Cie Lawof Sehne. 1% ( 
4 1 IC the Novel Aſſignment . and . he Nature ; 


and Reaſon of it. 


- Vkally after the 2 Bar hath been 
pleaded in an Action of Treſpaſs, there is a new 


Aſſignment of the Place, and then the Pleading is 


in Juſtification, or other ſpecial Plea, or Not 


Guilty to the new Aſſignment. 


This new Aſſignment is often uſed to clear a 
Title which upon it comes in Queſtion. 
A New Atignment is in the Nature of a R 


plication 3 and it is uſed for the better ſetting 
down and aſcertaining of the Time and Place, &c. 


which was not well aſſigned before, but generally 
in the Declaration. As the Plaintiff declares in 
Treſpaſs. for breaking his Cloſe, cutting down 
Graſs, &*c. in ſuch a Pariſh and County. The 
Defendant pleads and ſays, That the Place where, 
&c. are ten Acres of, Cc. and are his own Free- 
hold, per quod he entred, Cc. as into his Free- 
hold, <c. Then the Plaintiff ſays or replies, The 
Cloſe and Place where, &c. are twenty Acres of, 
Ge. lying in the Pariſh of, &c. and called and 
known by the Name of, Cc. other than the ſaid 
Acres mentioned in the Defendant's Plea ; and 
for that the Defendant hath not anſwered to the 
Treſpaſs in the twenty Acres newly aſſigned, the 


Plaintiff pet. Judgment, Cc. to this new Alſign- 
ment the Defendant muſt plead, if he hath any 


thing in Bar thereof. Brook Tit. Treſp. 2 12. 


In Trefpaſs the Plaintiff may aſſign his. Treſ. 


pals only in one Town, and if he do athgn a Place, 
the Defendant may plead at another Place with- 
out traverſing the Place aſſigned by the Plaintiff ; 
and then the Plaintiff may cake a new Aſſignment. 
But in Replevin you mult afſign a Place as well 
2 Town; and in fuch £ ate, the Place as well 

*. 2 | 43 
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as the Village are traverſable by the Avowant. 


Hob. p. 16. Read verſus Hawk. £4 
In quare clauſum fregit, &c. the Defending 


joſtifics, Thar the Cattle went in through the 
defect of the Plaintiff's Incloſures. The Plaintiff 
replies, That the Cattle came in through another 
Man's Fence into his Ground. The Defendant 

demurs, for that the Plaintiff doth not affign MI 
where the Place of the other Cloſe lies, through MW. 
which the Cattle came. Windbam. Here is a new MW! 
Aſſignment, and he anſwers not the Treſpaſs for MW? 
which the Action is brought, and a new Aſſign- 


ment muſt have a new Anſwer. Stiles p. 257. WC 
Baker and Andrews. Rolls contra. } 
0 


The new Aſſignment in this Action is parcel of 
the Count, and ſhall abate the Writ if it be ill, Wir 
1 Anderſon 31. . 7 
The Defendant pleadeth, That the Place where, MW v 
Cc. is called Mhiteacre, &c. and that it is his tt 
Free hold. The Plaintiff replieth, That the Place WO hi 


where is called Blackacre, alius quam in barra. Ine 


The Defendant rejoins, That the Acre mentioned Wh 
in the Bar, and the Acre mentioned in the Repli-.W1s: 


cation are one and not divers. It's no Plea: For Wo! 


it is repugnant to ſay that they are both one, Mp" 
when the Plaintiff by his Replication hath affirm. the 
ed upon Record that it is another. When he ſaith pat 
alins it cannot be idem. Cro. Elix. p. 355. Free. ant 
ſton's Caſe. The Caſe of 21 H. 6. 21. is no no 
Law. The Defendant ſhould have pleaded in bar 
to the Place newly aſſigned, or Not Guilty. Did. 
p. 492. For when the Plaintiff makes a new Al 
lignment, this is a Waver of any Treſpaſs alledged 
in the Bar. By the new Aſſignment the Bar is out 
of Doors, as if it never had been pleaded. There. 
tore where the Defendant juſtifies for Damage Fe. 
ſant in Blackacre; The Plaintiff made a new Al- 
ſignment of the Treſpaſs in Whiteacre, The De- 


fendant 


The Law of Treſpaſs, | 


os 1 


good, though in Bar he juſtifies for Damage Fe- 


fant, wherein he claims not any Property; and in 


the Rejoinder he juſtifies for a Herriot. Cro. Elix. 
5. 589. Odibam and Smith. TEES 
Treſpaſs quare domum & clauſum fregit. The 
Defendant pleads, The Houſe is called Crable- 
Houſe, and one of the Cloſes is Blackacre, and 
the other is Whiteacre, and pleads that they are his 
Free-hold, and ſo juſtifies. The Plaintiff faith, 
That the Treſpaſs done was in the Houle called 
Crable- Houſe, and in Blackacre, which are his 
Free-hold, abſque hoc that they are the Free- hold 


ol the Defendant; and that the Treſpaſs was done 


in another Place containing twenty Acres alias 
uam Whiteacre, &c. Demurrer; for it was ſaid, 
when the Plaintiff makes a new Aſſignment, ſo 
that the Defendant hath not agreed to him, and 
hit every Parcel intended in the Declaration, this 
new Affignment is as a new Declaration, to which 
the Defendant ſhall have a new Anſwer in all, and 
is a Waver of the former Pleading in all; where- 
fore he ought to have omitted his Traverſe, Bur 
per Cur. in regard the Defendant hath hit ſome of 
the Places wherein the Plaintiff intended the Treſ- 
pas, and pleaded thereto, the Plaintiff may well 
anſwer to that part, and the Defendant ſhall have 
no other anſwer. As if the Defendant had hit 
one Place, and had confeſſed the Action therein, 
the Plaintiff needed not make any Anſwer thereto, 
and the Defendant ſhall not wave his Anſwer, and 
anſwer to all de novo. Cro. Elix. p. $12. Pretty. 
nan and Lawrence. : | | 

The Plaintiff in Treſpaſs makes a new Aſſign- 
ment, the Defendant may not take Iſſue on the 
Place newly aſſigned being una & ead. but he 


] Jead to the Treſpaſs. More No. 641. 


ſendant juſtifies as ſeizure for an Herriot: yet 


149 


c here the Plaintiff caught to make a nem Aſſign- 
9 ment, and what ſhall be 4 god 4 Ignment and da 


The Latw of Trefpats 

If the Plaintiff makes a new Aſſignment, the 
Defendant ſhall make a new Juſtification if he will, 
More No. 713. in the Caſe of Odiam and Smith. 
Vide ante. 4 

If a Declaration be general, quare 3 Fre. K 
git, and doth not expreſs what Cloſe, there the { 
Detendant may mention the Treſpaſs at another E 


day, and put the Plaintiff to a new Aſſignment: 
But if he ſay, quare clauſum vocat Dale fregit, 


Cc. there the Concluſion que eſt ead. tranſgreſj 0 
will not help. Mod. R 89. 

Though the new Afi ignment is more large than W - 
the Declaration, yet it's good. For in Treſpals 0 
Damages only are to be recovered. Aliter in Ejet- Ml & 
ment. Winch Rep. 65. Avis and Fenney. 


what at. 4 in 


Until the Fan gives a Name to the Place 
where the Treſpaſs was done, the Plaintiff need F 
not alledge a new Aſſignment, Dier 23. Pl. 147, 4 
Inaſmuch as the Defendant hath not varied from Fa 
the Meaning of the Plaintiff, if he doth not give 5 
a Name certain to the fix Acres, as to fy the B. 
Place where, &c. is ſix Acres i in D. called Green g 
Mead, 8 

If the Plaintiff in New Aflignment gives a ſpe- 
cial Name to the Place, and as ations Burtalls 
he ought to prove both. Dier 161. 2 55 San 
ders? NS... 

The new Aſſignment in "Treſpaſs was, qued 
elauſurs frepit in una acra terre five Prat: Jace! 
in quodam Camps vocat', &c. The Deiendant 
pleads Non Culp. It is naught for the Uncertainty, 
For the uncertainty of Land or Meadow, and 


588 Withour wy Bu eras or Name c of the "Acre 
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Che Lawof Treſpaſs? 
the Plaintiff was Nonſuit. Dier 264. Pl. 39. Aud. 


2 p. 103. 2 Cro. 594. 3 Cro. 355, 492. 


Treſpaſs in Domo. The new Affignment may 


be in a Stable or Barn: But if the Declaration had 
been of a Cloſe, and the new Aſſignment of a 
Barn, it had not been good. 2 Leon. 184, 185. 
Hore and Wridleworth. The Aſſignment ought 
to be warranted by the Declaration, and fo doth 
this; for Domus eſt namen collectiuum, and con- 
tains many Buildings, Barns, &c. 

Treſpaſs quare averia ſua cepit apud Kymb. 
and chaſed them, c. The Defendant juſtifies in 
ſuch a Cloſe. for Damage-Fefant. The Plaintiff 
ſhews, That the Place where was another Cloſe, 


ec. and good: For the Plaintiff may make a 


new Aſſignment in this, as well as in a quare clau- 
ſum fregit. Cro. Fac. 141. Batt verſus Bradly. 

IT reſpaſs for breaking his Cloſe. The Defen- 
dant ſaith the Treſpaſs was in fix Acres of Land 
in D. and that thoſe ſix Acres were his Free- hold. 


The Plaintiff may reply it is his Free- hold, and 


not the Free- hold of the Defendant. If the Plain- 
tiff had ſix Acres in D. and the Defendant had ſix 
Acres in D. the Defendant cannot give in Evi- 


dence that this Treſpaſs was done in his ſix Acres. 


Dier 23. Pl. 147. Bro. Treſp. 112. 27 H. 8. 7 


But by his Plea it ſhall be intended that his Mean- 
ing refers to the ſix Acres of the Plaintiff, and not 


to his own Land. | 

In Treſpaſs ſor breaking his Cloſe, the Defen- 
dant pleads a Bar at large to make the Plaintiff aſ- 
ſign the Place in certain, &. The Plaintiff there- 


upon alledgeth, That the. Place where he com- 


plaineth is ſuch, & c. and thews in certain, another 


than that wherein the Defendant juſtifies, The 


Defendant averrs, That the one and the other are all 
one, and known by one Name and the other. 


The Plaintiff demurs. Judgment pro Quer. Be- 


4 cauſe 


151 


The Law of Creſpaſs: 
cauſe that upon ſuch ſpecial Aſſignment it ſhall be 
- taken meerly another than that in which the De- 
fendant juſtifies, inſomuch as the Plaintiff in ſuch 
a Caſe cannot maintain it upon his Evidence given: 


If the Defendant had pleaded Not Guilty to this 


new Aſſignment, that the Treſpaſs was done in 
the Place in which the Defendant juſtifies, although 
it be known by the one Name and the other, and 
that the Plaintiff hath good Title ro it, becauſe 
that by his ſpecial Aſſignment, ſaying, That it is 
another than that in which the Defendant juſtifies, 
he ſhall never after ſay that it is the ſame in this 
Plea ; for it is meerly contrary to his ſpecial Aſſign- 
ment. Pophamꝰs Rep. 109. Fennor's Cale. 5 


In the new Afignment the Place aſſigned is 


not traverſable. Heb. 16. 1 1 
In the new Aſſignment he alledged the Treſpaſs 
to be in an Houſe called the Kitchin, and in his 
Garden, and in one Cloſe called tne Court. The 
Defendant, as to the Forge, & c. and all beſides 
the Intration, pleads Not Guilty. And as to his 
Entry into the Court, and Kitchin, and Tenements 
aforeſaid of the naw Aſſignment, he pleads, Cc. 
This is good enough, though he hath not pleaded 
to all the Cloſes; for he hath juſtified in the Te- 
nements aforeſaid of the new Aſſignment. Hutton 

p. 127. Laſhbrook?s Cafe. . 
The Plaintiff ſuppoſed the Treſpaſs to be done 
in the breaking of his Houſe and Cloſe in ſuch a 
Town. The Defendant juſtifies in an Houſe and 
Cloſe in the ſame Town, and ſhews which, to 
put the Plaintiff to his new Agnment : to which 
the Plaintiff replied, That the Houſe and Cloſe 
of which he complains is ſuch an Houſe, and gives 
it a ſpecial Name. The Defendant demurs, and 
adjudged againſt the Plaintiff, For by the Bar the 
Plaintiff is bound to make a ſpecial Demonſtration 
in What Mefluagæ and what Cloſe, Pep ba p. 109. 
_ Pr. fugentt 
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preſidents of new Aſſignments and Pleadings. Y 


De Meſſuag. De Meſſuag. & Terris. 2 Rep. 
5, 6, 18. Co. Entr. 272. 
De uno Curtelag. 3 Br. 474. 


De pecia Terræ vocat. Co. Entr. 
648. B | 
Common Bar in two Acres vocat. Blackacre. 
New 2 Rep. 6. a. | 


Aſſignment 7 Selions del terre in Southfield. 
Winch. Entr. 1076. ID | 
Novel Aſſignment, un peice de terre noſme 
Houſecorner in B. pars giſant en Trenilborough- 
Field, cont. nine Acres. Winch Entr. p. 1080; 

Non culp. ad partem; Common Bar ad reſidue, 
nova jy Pas. inde. 3 Br: 400, 474. 

Nova aſſignatio poſt placitum ſpeciale ad totum, 
Cc. & nou culp. ad novam aſſignat. Ra. Entr. 
579, 626, 641. 355 

Def. in placito ad novam aſſignat. dicit quod lo- 
cus Vocatur tam per unum nomen quam per aliud 
jacen. in K. præd. 3 Br. 418. 8 
Pur meaſe debruſe, le common bar, un meſe 
noſme le Swann in Cornhill. Novel Aſſignment 
un meaſe noſme le Dog & Duck in Cornhill. Winch. 
Entr. p. 1096. : 
Non culp. al novel Aſſignment. Ra. Entr. 63 2. 
Co. Entr.:289. | 
Bar ſpecial al novel Aſſignment. Ra. Entr. 608. 
Hern. 707. 3 | d 
Colour al novel Aſſignment. 1 Browne p. 380. 

Fudicium pro Quer. in parte loci de novo Aſſign. 
ub Def. eſt inventus non culp. al reſidue. Jud. 163. 
F343. | 

"hs to the new Aſſignment muſt be either Not 
Guilty, or ſpecially. 


Loci 
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Che Law of Treſpaſs. 
| | Loci.in quibus in Bars, Replic. & Abuttals. ; 


Pecia terre vocat. a Wharf, continen; 
tot Pedes in longitudine, & tot in latitudine. Ra. 
Entr. 661. MAb” OY | 
 Plowd. Com. 21. Colthirſ# and Bejuſhin. 
Vide plura as to this in Townſend's Tables. 


Before I come to treat of Bars in Treſpaſs in 
particular, it will be neceſſary to ſay ſamething of 
Colour in Treſpaſs, and unfold the Nation of it, 
and where it ſhall be given, and where not. 


., COLOUR. | 
Colour in pleading ſignifies. in the Common 
Law-a Probable Plea, but in Truth Falſe ; and 
is to the end to draw the Tryal of this Cauſe 
from the Jury to the Judges. Terms del Ley, Bro. 
Tit. Colour. 64, 140. n 
; Want of Colour is but Form, and therefore 
= muſt be aJledged on Demurrer. 3 Leon. p. 267. 

In Treſpaſs entre ſur Diſſeiſin, Aſſize, & cc. Co- 
Jour ought to be given. Becauſe the Law (which 
favours certainty) to the end that either the Court 
ſhail adjudge upon it if the Plaintiff demur, or that 
2 certain iſſue may be taken upon a Point certain, 
requires. the Defendant, when he pleads ſuch ſpe- 
ciat Pica, that this notwithſtanding the Plaintiff 
may, have Right, the Defendant ſhall give Co- 
jour ts the Plaintiff, to the end that his Plea ſhall 
not amount to the general Iſſue, and ſo to leave all 
the matter at large to the Jurors, which would be 
full of Multiplicity. As | 

Atlize is brought againſt H. H. (who was in- 
feoft by F. S.) if he be compelled to plead to the 
point of the Aſſize, i. e., nul tort, nul * 
| there 
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| The Law of Treſpaſs, = 
there all the matter will be put in the Months of 
the Ley-gents. If H. H. plead in bar of the Aſ- 
ſize, that F. S. was ſeized and infeoft him, by 
force of which he enter?d, and demand Judgment 
if the Aſſize lies againſt him. This Plea is not 
good, for it amounts to the general Iflue. There- 
fore that the Matter may be pleaded before the 
Judges, or be upon a point Certain, the afuatway 
is, for the Defendant to give Colour (as the 
Spaniard faith, Tell a Ly and find the Truth.) 
And the moſt common Colour is this, When the 
" Defendant pleads J. S. infeoft bim, he pleads over 
and fairh, and that the Plaintiff claiming by Co- 
lour of a Deed of Feofment made by the Feoffor 
before the Feofment made to him, where no Right 
paſſed by the Deed upon which he entered, &c. 
10 Rep. 90. a. Doct. and Stud. cap. 53. fo. 160. 
o OI 
So in Action of Treſpaſs for taking away the 
Plaintiff ?s Beaſts, the Defendant pleads, That be- 
fore the Plaintiff had any thing in them, he himſelf 
was poſſeſſed of them as of his own proper Goods, 
and delivered them ro A. B. to deliver to him 
again when, Cc. and that A. B. gave them to the 
plaintiff, and the Plaintiff ſuppoſing them to be 
A. B.'s took them of him as his Gift, and the De- 
fendant took them from the Plaintiff, whereupon 
he hath brought the Action. It's a good Colour. 
Doct. and Stud. l. 2. c. 43. Io Rep. Dr. Leyfield's 
Caſe. | 
| In Treſpaſs, Colour of Poſſeſſion given by the + 
Defendant to the Plaintiff ſufficeth ; becauſe the 
Declaration is general upon a Suppoſal without any 
Title put in Certain, and for this it ſufficeth to an- 
{wer a Suppoſal with a Colour of Poſſeſſion only. 
But in Actions of Trover, and all other Actions 
where the Plaintiff makes Title to the thing de- 
manded, or to a thing for which he demands Da- 
„ 55 us mages, 


The Law of Treſpals. 
mages, there the Defendant ought to make a better 
Title to himſelf, and to traverſe. the Title of the 
Phintiff, quod nota. Yelv. p. 174. Preiftlye's 
. 3 
As in Trover of Goods, the Defendant makes 
Title to them paramount, and that he delivered 
them to the Plaintiff to keep, by which the Plain- 
tiff was poſſeſſed, and that the Defendant, as was 


lawful for him, took them as his own Goods. 


Adjudged no Plea, becauſe he only anſwers the 
Title of the Plaintiff with a Colour of Poſſeſſion; 


but doth not confeſs, nor avoid, nor traverſe the 


Title of the Plaintiff to the goods ; but gives Co- 
lour of Poſſeſſion without Right or Property. 

In Treſpaſs where the Defendant pleads a Title 
to Lands or Goods, he muſt (after his own Title 
ſet forth) ſhew Colour ; that is, feign ſome Shew 
of Title in the Plaintiff, elſe his Plea totally. di- 


veſting the Plaintiff of Title would amount to no 


more than. the Not Guilty. 

Treſpaſs for entring into his Houſe, and taking 
and carrying away his Goods. The Defendant 
pleads, Before the Treſpaſs was ſuppoſed, one A. 
was poſſeſſed of the ſaid Goods, and the Goods 


being in the Houſe of the Plaintiff, the ſaid A. 


fold them to the Defendant. by force whereof he 


Vas poſſeſſed, and fo poſſeſſed came to the Plain- 


tiff's Houſe, &c. and by Licence of the Plaintiff's 
Wife enterd, &c. It*s no Plea; there is no Co- 
hbur given to the Plaintiff, but the Sale is good. 
3 Leon. p. 265. Taylor and Fiſher. 


What ſhall be ſaid to be @ good Colour. 

1. It ought to be a doubt in the Lay Gent: 
19H 6.21. | | 
2. Ir ought to have continuance. 


3. It 


The Law of Trefpaſg. 

3. It ought to maintain the Nature gf the 
Action. 85 At 
4. It oughtto be given by the firſt Conveyance, 
The Defendant derived to himſelf by divers mean 
Conveyances, and gives Colour to the Plaintiff by. 
one laſt named in the Conveyance. It's ill, 2 Rolls 
Rep. 140. Alen's Caſe, 10 Rep. 91 b. Dr. Ley- 
field's Caſe, © | 3 

5. Colour ought to be a good Colour of Title, 
and yet not a Title, Treſpaſs for taking and car- 


rying away an hundred Load of Wood. The De- 


fendant juſtifies, for that F. S. was poſſeſſed of 
them ut de bonis propriis, and the Plaintiff claim- 
ing them by Colour of a Deed of Gift aſterwards 
made, took them; and the Defendant re- took 
them. Adjudged on demurrer to be no good Colour; 
becauſe the Colour given to the Plaintiff is a good 
Title for the Plaintiff, and confeſſeth the Intereſt 
in him. For Colour muſt not be a Title but Colour 
of Title: as a Deed of Leaſe for Life, becauſe it 
| hath not Livery. Grant of a Reverſion without 
Attornment is not good; But a Deed of Goods 
and Chattels without other Act or Ceremony is 
good, And a Colour by a Leaſe for Years or 
Letters Patents is not good, becauſe rhey make a 
good Title in the Plaintiff, Cro. Fac. p. 122. 
Radford and Harbyn. | Fe 

6. Colour by Poſſeſſion in Law is good. 

The Plaintiff claiming colore feoffaments , where 
it ought, to be colore chartis fecff amenth 


Where Colour ſhall be given. 


Colour ſhall not be given but upon a Plea 1n 
Par. | 3 
When the Defendant pleads ſuch ſpecial Plea, 
that notwithſtanding it the Plaintiff may havs 


Right, Colour ſhall be given. Vide pris, 1 
| | - 
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enter d, he ought to giv 


If a Man plead Deſcent in Bar, the Defendant 

ought to give Golour; for this doth not bind the 

Right. 10 Rep. 90. b. 

Plea ſhall not be good without Colour when the 

Property is alledged in a Perſon certain; becauſe 

it is a Proof that no Property was to the Plaintiff, 
Io Rep. 91. a. 32 H. 6. 1. 0 


If a Servant juſtify, as J. S. was ſeized of Lands, 


and let them to JF. D. and he as Servant to F. D. 


e#Tolour. ' Vide 10 Rep. 

89, 90. Cra. Elix. 76. Becker's Caſe. 
FJ. S. brought Treſpaſs for taking away his 

Goods in S. The Defendant: alledgeth, D. fait 


Parſon de S. and he as his Servant took theſe Goods 


as the Goods of his Maſter, and the Plaintiff would 
have taken theſe Goods fromy him, and, he would 
not ſuffer him. This was held an ill Plea, becauſe 


the Defendant. did not acknowledge Poſſeſſion in 
the Plaintiff, nor Property in him at any time of 
the ſaid Goods. 2 H. 4. 7. a. 


The Defendant juſtifies, for that F. S. was ſei. 


Zed in Fee, and lett to B. for Years; and he as 


Servant to B. juſtifies the Damage · Feſant; and it 
was demur'd, becauſe he gives not any Colour. 
Per Cur, for this Cauſe the Plea is not good, it 
being ſhewed for Cauſe ; otherwife not, for it is but 
Form. And a Difference was taken where the 
Defendant ' juſtifies as Servant to another, whoſe 
Free-hold it is, without ſhewing any Title, and 
where he ſhews a Title, as in this caſe is done. 
Cro. Fac. 229. Patrickſon and Barton. Cro. Elix 


I here 
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Paſſeſſion 
ö P. 76. 


Fa The Law of Treſpaſs. | 
HWought to give Colour to the Plaintiff of ſuch 
Poſleffion upon which to ground an Action. 


Sa ds ad n 9 
ve Fen n 3 W 
N 


* 4 * * Jo 
r * 5 
1 p een 
; Sia I * — 
* W 

* * * ” 9 27 d 


q . eee it 
. ä "IO . OO REO ER * 5 he W r 10 1 5 : : * 
a * 1 8 : * ö 2875 * ON "Ki ' *, 9 eo , 7 8 þ 
TR” EN 5 * W 1 „ > HITS 2 * VX 
N * #4 E 7 7 3 * L C 
T, $ 1 S , ; 4 * WTF 3.0 26: : A ad a G þ 
” ; ; ? - : ub $4 
1 * 0 * U - : 725 
. * < - [ 
. 4, 2 4-5. 
5 q £ 5 2 N 1 3 — 5 z 
* F 4 - ; 
. * » 5 1 JJ * 
. ? 
- — _ 
# * : j 
: o . » 24 * p 0 q — \ 
\ b : : F - 
, % ; 5 
* 9 7 * 


> | Where the Matter of the Plea bars the Plaintiff 
of the Right, no Colour ſhall be given although 
ebe had Right; for it would be in vain to give Co- 
e © lour of Right, and to bar him if he had Right.) 
As if a collateral Warranty be pleaded in a real 
Action, or if a Fine be pleaded, or Statute, &c. 
Otherwiſe where he pleads a Deſcent; for this 
doth not bar the Right but the Poſſeſſion. 
If an Eſtoppel be pleaded, he ſhall not give 
G #5 * | 8 
lf a Man convey to himſelf a Title by Act of 
Parliament, he ſhall not give Colour. 
_ He who claims by Sale in a Market overt, ſhall 
not give Colour if he pleads generally. But if he 
pleads that F. S. was poſſeſſed as of his own 
Goods, and fold them in a Market overt; there 
in he ſhall give Colour becauſe he confeſſeth no In- 
of tereſt in the Plaintiff. 22 H. 6. 1. 0 
If the. Defendant pleads that the Goods wer 
i- waved infra manerium, he ſhall not give Colour. 
as So if he juſtify tor a Wreck. 
it 1 If the Defendant claims Title by the Plaintiff 
Ir, MW himſelf, he ſhall not give Colour. In Treſpaſs 
ic che Defendant faith; That the Place where, Cc. 
ut is an Acre of Land whereof the Plaintiff was ſei- 
ne zed, and thereof being ſeized infeoft F. S. whoſe 
xe Eſtate he hath. This is not a good Plea; for 
nd there wants Colour, But a Feofment of the Plain- 
ie. MW Plaintiff immediately, is a good Plea. 10 H. 
*. T5 SY we E 
When the Defendant juſtifies for Tithes, he 
ſhall not give Colour. For to whomſoever the 
Lands belong, the Tithes belong to the Parſon. 
ere If the Defendant juſtify as his Free hold, and 
_ conveys Title to his Maſter. 4 
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If the Defendant juſtifies as a Servant. 

When the Defendant pleads to the Writ or the 
Action of the Writ, no Gijour ſhall be given. 

Where a Plea is an abſolute Bar of Property no 


Colour ſhall be given. 


Colour ſhall not be * to a Stranger who in- 


feofed the Plaintiff. _ 
Colour ſhall not be n by a Poſſeſſion de- 


| termined ; ſo where it appears in the Pleadings 
that the Poſleſlion is determined, but ſhall be gi- 


ven by an Eſtate defeated. | 
Where the Defendant binds the Right of che 


Plaintiff by Feofment with Warranty, Releaſe, 


Fine, Recovery, Diſſeiſin and Re. entry, and the 


like, there needs not any Colour. 

He which lays no Property. in the thing, but 
takes it as a Diſtreſs, and. the Ile, ſhall not give 
Colour. | 
E Colour ſhall not be given but upon a Plea i in 
We: 

Colour ſhall not be given but by him by whom 
you commence your Title, and not by a Mean in 
the Conveyance. Vide ſupra. 

Plead, That the Defendant delivers the. Trees 
to the Plaintiff for to re-deliver them to Him when 
he ſhould require it, and after the Plaintiff removes 
the Trees from the Place, &c. and the Defendant 
carries them away. It's no Plea; becauſe in Treſ- 
paſs there is no Colour to puniſh him, for that he 
had not any Intereſt againſt him, and no Property 
againſt him. Aliter of meſne Bailment. 5 H. 7. 
18. a. 


"Preſidents of Colours, 


Pla / 22, 29. 

Dier 112. a. 

Colour Twice given. Plowd. Com. 164, 165. 
Hill and Graunge.] | Et 


* 7 Che Law af Treſpaſs. 

FS parfim in Preſidents. 

Color ſuper Titulo per Feofment. Ra. Entr. 
629, 641. Co, Entr. 65 2. 

1 ſur Title per aſcent, Ra. Entr, 631, <4 
632 

nl, ſar Fine lewyed, Co. Entr. 6 73. 

Simil. per Deviſe. * Entr. 6 56, 658. Co. 
Entr. 652, 657. 

Trapſ. Title per F E= Color 20 Quer. 
clam. per chartam dimiſſionis, & c. & ne dit, fact 

ante Feoffament. 1 Co. 108. bis. | 

Colour in Treſpaſs. de Averijt abductis. Ra. 
Eatr. 629. 7 

uod Def. fuit Executor G fait poſſe . de . 
Et Quer. colore priore teſfameuti ſeiſivit bona que 
Def. cepit, &c. Ra: Entr. 64 1. 

De bonis capt. Bar quod Def. ea emebat, & Quer. 
etendens donum bonorum ante vendition. abſtuliſſe $ 
* 4 ws 2 5 Def. non per miſit. Ra. Entr. 
67 


* 


. : & > : 
1 4 Wt JI ME as. 58 £ 
0 wwe of 
1 * 3 3 oe " 883 8 — . on -— T4. + Py * o 


n FE Marie 


n. 
* RED 


1 
: 5 

* 
1 


> 
3 
— — 


11 
— ; po 
= — 2 


vows I. — Bs. 
— ade $42: 


* AV S Aba 4 
5 rb rs EET: 


M- ͤͥ 


| 
| 
1 
| 
| 
| 
in 


— * N ” * 
1 
— 


162 


of our Law- Books, and which are generally ex. 


n 


© - The Law of Creſpaſs. 


© A P. XIII. 


Of General Rules of Pleading, and of Pleas 


amounting to the General Iſſue. 


ND now I come to my chiefly intendel 
and moſt important Deſign, to treat of the 
Pleadings in Treſpaſs, which take up a great part 


traordinary nice and curious, eſpecially the Learnin 
of Traverſes. Having therefore handled the three 
Preliminaries (as I uſe to call them) the Common 
Bar, the Novel Aſſignment, and Colour, and 


ſhewed the true Notion and Nature of them, 1 


{hall inthe next place ſer down ſome General Rules 


and Caſes of Pleadings in Treſpaſs, and after par: 
ticular Bars and Juſtifications, and then go on to 


the Nature and Order of Traverſes with Replict- 


tions of Injuria ſua propria, and other Matters re- 
lating to Pleadings ; as ſhewing Title, when the 
Plea amounts to the general Iſſue, &c. 


General Rules of Pleading to Action- of Treſpaſi 
vg Vi & Armis. N 


1. Mbenſoe ver a Man cannot have Advantage 
of the Special Matter by way of Pleading, there 
he (ball take Advantage of it in the Evident, 
As the Rule of Law is, That a Man cannot juſtify 
in the killing or Death of a Man; therefore in 


that caſe he ſhall be received to give the Special 


Matter in Evidence, as that it was ſe defendendi, 
or in Defence of his Houſe in the Night againſt 
Thieves and Robbers, and the like. 


2. Byfl 


. OT Tres 


The Law of Treſpaſs,” 163 


2. By Stat. 7 Fac. c. 5. in any Action on the 
"Caſe, Treſpaſs, Battery or Falſe Impriſonment 
againſt any Juſtice of the Peace, Bailiff, Mayor of 
City or Town Corporate, Headborough, Tithing- 
Man, Conſtable, Collector of Subſidy in any. of 
bis Majeſty's Courts in Weſf minſter, or elſewhere, 
concerning any thing by any of them, by reaſon 
(I of any of their Offices aforeſaid, and all others in 
e their Aid and Aſſiſtance, or by their Command- 
ment, & c. they may plead the General Iſſue, and 
give the Special Matter for their Excuſe or Juſtifi- 
cation in Evidence. © 


3. If the Defendant doth not anſwer or tra- 
verſe to every Treſpaſs laid in the Declaration, 
the Plaintiff ſhall have Fudgment. For the Plain- 
tiff's Declaration muſt be ariſwered fully. Siderf. 
5. 440. Webb and Bell. When one anſwers not 
the Vendition, though he anſwers all the reſt of 
the Declaration, it's no Plea. 1 Keb. 204. So a 
Treſpaſs Equis, Bobu, Vacci, he anſwers to the 
Treſpaſs Equz & Vaccu, but faith nothing to the 
Bobus, 2 Keb. 219. Catesby and Daniel. In 
Treſpaſs for taking, chaſing and impounding, the 
Defendant ſaith nothing to the chaſing. It's a good 
Exception on Demurrer. 2 Keb. 601. the Juſti- 
fication of Diſtreſs by quoad reſiduum tranſgreſſio- 
uu, is not ſufficient withobt anſwering to the feed- 
ing and treading; the Graſs. 2 Keb. 63 1. Webb 
and Bell. Vide poſtea Tit. Tuſt ification. 


5% Regularly, whenever a Man doth any thing. 
by force of a Warrant or Authority, he-muſt plead 
u. Vide infra ſub Tir. Juſtification. | 


5. He which makes a Special Fuſtification , 
wht to make it of ſuch a thing which is not juſti- 
| | 2 fable 


164 The Law of Treſpals. 
fable to be done, unleſs for ſome ſpecial Cauſe , 
otherwiſe it will amount to the general Iſue. Treſ. 
pals for Timber, The Defendant faith , That a 
Stranger was poſſeſſed, and gives this to him, abſq; 
hoc that he was culpable to the Plaintiff. This was 
void and but the General Iſſue. So in Trover 
(for this Rule ſhould be well obſerved.) The De- 
fendant pleads the taking at L. by force of a Cu- 
ſtom, which amounts to a Gift in Law, and after 
juſtifies the Converſion in D. This is no more than 
Non Gulp. for it is as much as if he had laid, That an 
+ Eſtranger gives them to him at L. by force of 
which he converted them at D. this is but a Con- 
verſion of his own Goods, and therefore amounts 
but to Now Culp. 1 Rolls Rep. p. 1: Hill ad Ml 
Hawkes. | ' 


r Ap K „ = muy om 


6. If any Man have Intereſt to a thing by the MW ;1 
Grant or Aſſent of another, and the Party which W 
hath ſuch Intereſt may not have the principal thing WM ;1 
without doing ſome other thing, he may do the MW 4 
{aid other thing and juſtify it. Or, à Man may Wl 
always juſtify the neceſſary Circumſtance, where he 
bad Title to the Principal Thing. If a Man grant 
to me all his Trees growing in his Wood, I may MW 6 
cut them and carry them over his Land; and tho? 
his Graſs be trodden down with the Carriage, he 
ſhall not have Treſpaſs for this: For the Trees are MW 14 
ſuch things that if they are not carried with Carts, MW «, 
he cannot have them, nor make his Profit of them, 
But if one fell all his Fiſhes in his Pond, and the 
Vendee digs a Trench, and lets the Water all out, 
Treſpaſs lies: For he may take the Fifh by Nets 


. or other Engines. But for coming on the Banks he in 
may juſtify. Plaud. Com. 16. as Reniger and i te. 
| Fog oſſa. : C 


7, U lte 


The Lahn of Treſpaſs; 


7. If he which Pleads in Bar is preſcribed to a 
certain time, he ought to ſnew the Day of his 
Act certainly. As it one plead in Bar by Entry 
for Mort maine, he ought to ſhew the certain time 
of his Entry; fo that it may appear to be within 
the Year. So if one juſtify for Common between 
Lammas and Candlemas, he ought to ſhew cer- 
tainly the time of his uſing it, ſo as it may appear 
to be done within the time. So he who juſtifies 
by Licence, Warrant, or Authority, always ought 
to ſhew the time certain of his Juſtification, Plowd. 
Com. 33- b. Colthirft and Bejuſhen. 


8. By Stat. 23 H. 8. c. 5. in an Action of 
Treſpaſs, or other Suit, againſt any Perſon for ta- 
king any Diſtreſs or other Act doing by force of 
the Commiſſion of Sewers, the Defendant ſhall 


make Avowry, Conuſance or Juſtification by Au- 


thority of the Commiſſion of Sewers, &c. And 
the Plaintiff ſhall reply de injuria ſua propria, &c. 
Co, Lit. 283 5 | 


9. In Treſpaſs of breaking his Cloſe, upon Not 
Guilty he cannot give in Evidence that the Beaſts 
came through the Plaintiff's Hedge, which he 


ought to keep; neither can he upon the General 


Iſſue juſtify by Reaſon of a Rent-Charge,Common, 


or the like. Co. Lit. 282. 3. 


Of i wearing bis Plea. 


10. If an Action of faux Impriſonment is laid 
in London, and the Defendant pleads that he was 


tempore quo, Goc. A Juſtice of the Peace of the 


County of Cavan in Ireland, and on Oath there 
made before him by FJ. S. that the Plaintiff had 
ſtolen two of his Sheep, the Defendant did com- 

. M3 8 
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4 The Liiw of Treſpaſs, 


mit the Plaintiff to Priſon, quæ e# eadem Impri- 
ſonmeut, Cc. abſq; Bec. that he is culpable in 
London, ſeu alibi extra Comit. Cavan. In this 


caſe the Defendant muſt ſwear his Plea, becauſe 
it's a Foreign Plea, and ouſteth of ſurisdiction. 
An Action of Treſpaſs is laid in London, the De- 


fendant cannot plead a Releaſe made to him in 
Surry, unleſs he will ſwear his Plea to be true; 
becauſe the making of the Releaſe being a Tranſi- 


tory Act, may be pleaded where the Action is 
laid: But where the Matter of a Foreign Bar is 
Local, it is not accounted a Foreign Bar ; becauſe 
the Defendant traverſeth the Fact in that County 
where the Plaintiff hath laid it. | 


14. The Plea being ill in in part, is ill in the 


whole, although he doth juſtify ſome part well: 
For an entire Plea may not be good in part and ill 
in part; for that ſuch entire Plea is not diviſible, | 
1 Sanders Rep. 27, 28. Earl of Mancheſter verſ. 


Vale. Cro. Eliz. 268, 330, 434. Cro. Fac. 27. 


12. The Defendant pleads in Treſpaſt, Quiale 


Plaintiff obſtruxit viam cum januis pri dict. he 


broke them. The pleading by a Quia is adjudged 


ill; it's not poſitively averred. So [eo quod] iz 
adjudged ill pleading. Cro. Eliz. 441. Gooday and 
Michael. Dier 257. b. 1 Sanders 117. cited in 
Cutler's Caſe. "ns 0 9 
13. If a Man juſtify Impriſonment as Sheriff, 
and faith nothing as to the vi & armis, yet the 


Plea is good. For vi & armis is but Matter of 
Form, and aided by Stat, 27 Eliz.c. 5. of Gene 


ral Demurrers, 1 Sanders p. 81. Law and King. 


14. It's 


The Law of Treſpaſs. 
14. It's no Plea in Treſpaſs that another Treſ- 
paſs is depending. Cro. Elix. 326. Quære. 


15. In ſome Caſes a Man may alledge Special 
Matter, and conclude with a Demurrer. As in 
Treſpaſs by F. S. for the taking of his Horſe, the 
Defendant pleads, That he himſelf was poſleſt of 
the Horſe, until he was by one F. S. diſpoſſeſt, 


who gave him to the Plaintiff, The Plaintiff re- 


plies, That F. S. named in the Bar, and F. . 
the Plaintiff were all one Perſon, and not divers: 
And to the Plea pleaded by the Defertdant in the 


manner, he demurs in Law. And the Court held 
go Plea and Demurrer good: For without the 
atter alledged he could not demur. Co. Lit. 72. 


In Treſpaſs for breaking his Cloſe, &. The 
Defendant quoad vi & armis, pleads non culp. 
without ſaying de hoc ponit ſe ſuper patriam, and 
pleads over to the Treſpaſs. The Plaintiff demurs 
generally. Per Cur. it's Matter of Form, and the 
Plaintiff ſhall not have Adyantage of it without 
ſhewing it. Siderf. 2 16. Thacker and How. 


Pleas amounting to the General Iſſue, and where a 
Man pleads the General Iſſue, and where he muſt 
plead Specially. | | 


Where the Defendant pleads a Title to Lands 
or Goods, he muſt (after his own Title ſet forth) 


ſhew Colour, 1. e. feign ſome Shew of Title in the 


Plaintiff; elſe his Plea totally diveſting the Plain- 
tiff of Title, would amount to no more than Not 
r . 

Vide prius ſub Titulo General Rules of Pleading 
in Treſpaſs. Regula 5. 
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"© Law of Treſpaſs, 


In Treſpaſs for entring into Land, the Defen. 
dant pleads his Entry by a Leaſe for Years : This 
amounts to no more than not Guilty, and the 
Plaintiff may demur upon it. Stiles Rep. 355. 
Faques Caſe. 


Treſpaſs for Entry and pulling down Poſts of 
Fiſhing. The Defendant pleads he was Lord of a 


Manor wherein was the River Avon, in which 
they had a Fiſhing, and becauſe the Plaintiff ſet 


up Poſts there, he pulled them down, This 
amounts to the General Iſſue, unleſs there had been 
a Traverſe ab/que boc that he pulled down the 
Poſts in the Plaintiff 's Fiſhing. 2 Keb. 57. Hely | 
and Raymond. | 
If the Plea in Bar doth not anſwer the Decla- © 


ration, as in Trover, the Defendant juſtifieth Di- 


ſtreſs > Toll, which is no Converſion, then he 


that demurs TH ſhew no Cauſe of his Demurrer, 
rhough the Plea do amount to the General Iſſue. 
But where the Bar doth anſwer the Declaration, 
as in Ejectment, or in Treſpaſs, the Defendant 


pleads his Free-hold, and gives no Colour, or 
_ otherwiſe pleads informally, in this caſe the De- 
murrer muſt be Special. 2 Keb. 57. Skevington . 


againſt Reynolds. 

FTreſpaſs for entring his Cloſe and taking Corn. 
The Defendant juſtifies Generally as Servant to 
the Parſon, and. that the Corn was Tithes ſevered 
from the nine Parts. The Plaintiff demurs, be- 
cauſe this amounts to the General Iſſue, Not Guil- 
ty. But per Car. this is a good Plea; for as to 
the breaking the Cloſe, ſuch Matter cannot be gi- 
ven in Evidence, and the Juſtification goes to both, 
But if the Action had been only for the Corn, 
this would be but the General Iſſue: As in Treſ⸗ 


paſs for an Horſe, it's no Juſtification ro ſay the 


Horſe is the Hoke of F. S. and that he as Servant 
zook hin m 55 for it che * be not in the Plain- 


tiff 


rf oo ww LL... NH r 


The Law of Treſpaſs, 
tiff, the Defendant may as well in the Treſpaſs as 
Trover be found Not Guilty. 2 Keb. 44, 71. Mi- 


nors againſt Hogſon. 


One brought an Action de Parco fraflo, and 


declared on the Breach of a Pound,and taking our 


of Beaſts. As to the taking out of Beaſts, the 


Detendant pleads Not Guilty; and as to the break- 


ing the Pound, That.he was Lord of the Soil on 
which the Pound ſtood, and that he brake off the 
Lock, and put on a Lock of his own. Per Hob. 
he ought to plead the General Iflue ; for in Verity 
this is not any Breach of the Pound, except the 
Beaſt come out of it. Winch. Rep. p. $0. 

The Defendant juſtifies the raking as of his own 
Cattle. This in a Bar amounts to Not Guilty. So 
in Treſpaſs for taking Trees, &c. The Defendants 


plead they were our Trees, growing on our own 


Soil, and we cut them, G c. And the Plea was 
challenged 3 wherefore the Defendant pleaded 


cover without that that he took the Trees of the 


Plaintiff. 1 Leon. 178. 22 Ed. 3. 18. 

In Aſſault and Battery, Non Culp. is a good 
Iſſue if the Defendant committed no Battery at all. 
But regularly, if the Defendant hath Cauſe of Ju- 
ſification or-Excuſe, then can he not plead Not 


Guilty; for then upon the Evidence it ſhall be 


found againſt him, for that he confeſſeth the Bat- 
tery, and upon that Iſſue cannot juſtify it; but he 
muſt plead the Special Matter, and confeſs and 
juſtify the Battery. ' 

If in Battery the Defendant may juſtify the ſame 
to be done of the Plaintiff's own Afault ; he mult 


plead it ſpecially, and muſt not plead the General 


Iſſue. Co. Lit. 208. Vide more of this before in 


Tit, General Rules of Pleading in Treſpaſs. And 
further obſerve Briefly, in theſe Cafes a Man may 


plead Not Guilty: 
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| ſheweth ſome Special Matter of Fact to avoid it. 
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Che Law of Treſpaſs, 


1. When the thing ſuppoſed to be done for 


Matter of Fact is not true. 


2. When the Matter of which * Plaintif 1 
- complains is not a Treſpaſs, but ſome other Of. 
| fence, and fome other Action but not ( Treſpaſs) 


is given for it. 


3. When the 100 or Goods for which the 
Action 1s brought i is mine and not the Plaintiff *s, 'Y 
Vide Rep. 85. Co. Lit. 2 82, 283. | 

When Liberty is given by an Act of Parliament 1 
ſo to plead, and give the ſpecial Matter in Evi- 


dence, as in cafe of Officers. Vide prius, & 21 


Fac. c. 19. in caſe of Treſpaſs brought againſt } 
Commithoners of Bankrupt, they may plead Not 
Guilty, and give the Special Matter in Evidence. 

If it be out of the Caſes aforeſaid,” and the De- 
fendant have Matter of Juſtification or Excuſe to 


plead, he muſt be ſure to Plead it ſpecially. 


If one have Corn upon another's Lab there- 
fore enters to take it, and the Owner of the Land 
' ſue him, he mult juſtify and not plead Not Guilty. 
5 Rep. 85. So it he Juſtifies by reaſon of a Rent- 


„ a. 


If he put his Cattle into Land by A reement | 
with the Plaintiff, he muſt plead ir Specially. Old 


Book of Entries, 596, 605. And yet, 
If he be to juſtify by reaſon of a Title to Land, 


he may plead Not Guilty, and give the Special | 


Matter in Evidence. Co. Lit. 283. 22 H. 6. 3. 


A Man is allowed to plead Specially, where he 
plead the General Iſſue, and give the Specigl 


may p 
Mattef in Evidence. 


1. When a Defendant by his Plea doth admit 


ſome Colour of Action to be in the Plaintiff, but 


10 Rep. 83. Dr. Leyfield's Caſe. Vide I Regula 
FOOT 303 304. 5 


” $6 wo, | 
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Che Law of Creſpats. 
2: When there is a Matter of Law pleaded that 
is not proper for a Jury, then though it amount 


to a Not Guilty or the general Iſſue, yer there 


cannot for that Cauſe be a Demurrer to the Plea, 
becauſe it would perplex the Jury: A Releaſe is a 
Bar in Law, yet may be given in Evidence; it 
may be pleaded without giving any formal Co- 


Jour, for that it implieth the Plaintiff might have 


his Action elſe; and the Defendant need not in- 
truſt a Jury with Matter of Law, but refer it to 
the Conſideration of the Court. In Treſpaſs for 


taking away the Goods, the Defendant pleads he 
bought them in Market overt, This is a good 


Plea, becauſe it acknowledgeth the Plaintiff hath 
a good Cauſe of Action, if it had not been for the 
Property's being by act of Law altered and veſted 
in the Defendant ; and a diſcharge in Law from 


the Action, is moſt natural and proper to lay be- 
fore the Court, and repreſent it as a Matter of 
Law, and not leaye it to the Lay-Gents to en- 


_ 7; 
| | Juſtification, Excuſe by Involuntary Treſpaſs. 


* Treſpaſs pedibus ambulando. Bar quod Def. 
| carriatus fuit ſur terre del Quer. per force & Vio- 
lence des auters, & nem] voluntarie. It's a good 
Plea. Stiles Rep. p. 65. Smith and Stone. 


If a Man drive my Cattle into the Land of ano- 
ther, he is a Treſpaſſor and not I that own the 


Cattle. Stiles ibid. Vide Jay's. = 
Treſpaſs quare domum & clauſum fregit, and 
taking away a Gelding. The Defendant pleads, 


« F 


That he for fear of his Life and Wounding of 
twelve armed Men, who threatned to kill him if 


he did not the Fact, went into the Houſe of the 
Plaintiff and took the Gelding. This is no Plea - 


to juſtify the Treſpaſs, I may not do a Treſpaſs 
LN e 1 OY 88 e | 5 
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to one for fear of the Threatnings of another. 


Stiles Rep. 72. Gilbert and Stone. Allen Rep. 35. 


»1eſme Caſe. 'He' pleaded, That for the ſaid Me- 


nace he entred the rig Houſe, and returned im- 


mediately through the ſame Cloſe, qua eff ead. 


Tranſ. Its no Plea, neither is the Plea good for | 
the Manner, becauſe he did not ſhew that the way 


to the Houſe was dns the Cloſe. Lid. 
Vide ſupra. p. 1. 


Treſpals for chaſing Sheep. The Defatidant ; 
pleads they were Treſpaſſing on his Land, and he 
wih a little Dog chaſed them out, and as ſoon as 
the Sheep were out of the Land, he called in his 
Dog. A good Plea. So if a Man be driving 
Beaſts to the Pound, and they eſcape into A. and 
he preſently retakes them, it's dampnum ſine inju- | 
ria. A Man may juſtify chaſing of Sheep for ta- 
king one of his own. Feanings and Mayrſtones 
Caſe. A Man cuts Thorns, and they fall into 
another Man's Land, and in Treſpaſs he juſtified 4 
it, Jet per Cur. notwithſtanding this Juſtification 4 
Treſpaſs lies, becauſe he did not Bead he did his 
- beſt Endeavour to hinder their falling there. Pop. 
bam at the End, 161. Miller and Faudr. 
A Man drives Goods through a Town, and 
one of them goes into another Man' $ Houſe, he 
may follow it. J 
If Deer be out of a Forte che Owner of che 
Land where they are may hunt them. | 
I may purſue a F ox into another Man? s Land, 


Popham I 62. | Fx 2 If rs 
Vide plura Sparſi 2 per E 


If my Cattle in 1 catch a Mouthful ol 
Corn, it's no Treſpaſs. - Bro. Treſp. 321, 351. 


Def. plede quid averia Quer. contra voluntatem 


Def. intraver. in loco m quo, Ce. cum Averii ſuu. 
I wk 40%. | 


9 ay of Creſoaſs: "= MW 
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Che Law of Treſpals. 
By Stat. 21 Fac. c. 16. it is enacted, That in 
all Actions of Treſpaſs quare clauſum fregit, 
wherein the Defendant ſhall diſclaim in his Plea to 
make any Title to the Land in which the Treſpaſs 


was done by Negligence or Involuntamily, and do 
render or offer amends ſufficient for tlie Treſpaſs 
before the Action brought, whereupon or upon 


the ſaid Iſſue ſhall be found for the Defendant, or 
the Plaintiff be Nonſuited, ſuch Plaintiff ſhall be 


and all other Suits concerning the ſame. 
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ſome of which the Plaintiff ſhall be forced, and ik 


clearly. barred from the ſaid Action or Actions, 
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Cav. x. 


of 35650 i concerning e and 


1% Appurtenances; as Entry into Land, 
Digging Soil, Cutting Trees, &c. ty} 


way of Excuſe, as for Publick Good, Ne- 
 ceſſity, Liberty per We for the Brea | 


tion of Law, & 


did was for the Publick Good, or in caſe of 
Neck ity, or that he had Allowance by Law for 


what he did, or for the Execution of Law, or the 
like. In treating whereof the Learning and e | 
7 even of our r Common! Law will appar. ; 


For Publick Good., 1 8 | 


Ec 


was may jut che entring into another Man's 
Link i in nj >, of a Badger (which'is a noxious 
Creature) but he may not juſtify the entring into 
the Land of another to find one. But if a Badger 


be earthed he may not dig for him. 2 Zulſtr. 60, 


61, 62. 2 Rolls Abr. 558. Hedges and Mynne. 
And ſo of other noxious Vermin; ſo Foxes, Otters, 


but not Hares. If a Man Hawk in my Land with - 
out leave, I may have this Action, 


Treſpaſs quare Clauſum fregit, & edibas am. 


* bulando, &c. the Defendant makes a pecial Juſti- 


fication, that he did enter into the Plaintiff*s Cloſe 
ro ſearch for Sheep that were ſtolen from him. Per 
Rolls it's an ill Bar. For all that he hath alledged 
by way of Juſtification,” is but matter of Private 


Profit to * and not for the Publick Good : 


for 


Man may ruftify. ſometimes. that what be 


ite 


7 * 1 r 
R * 


n 4 
5 ' 
% 


The Defendant juſtifies, Apple-Trees, Oc. in 


 pomario-ſuo creſcentia furata eradicata & aſportata 
fuerunt per MA. and the common Fame was, he 
took them to the Plaintiff's Houſe; whereupon 


he went to the Plaintiff 's Houſe to ſearch for 
them, and there found them, G. It's no Plea. 


The Difference is between Felony and Treſpaſs. 
If F. 5. takes my Horſe and brings him to the 


Land of F. D. it is not lawful for me to enter 


into the Land to take him. Aliter if F. S. felo- 


niouſly ſteal my Horſe (but if F. S. take my Horſe 
into his own Stable, I may juſtify my entry to re- 


take him.) Quære if Entry and Search belawful on 
Common Fame only. Dier 235. 2 Rolls Rep. 55. 

Higgins and Andrews, © | 
I Cattle are Stolen and put into my Ground, 1 


may take them Damage -Feſant, or bring Action 


of Treſpaſs againſt the Owner; and the Owner 
cannot take them away without my Licence. Stiles 


167. Toplady's Cale, 


In Treſpaſs quare Clanſum fregit, & Herbam, 
&c. the Defendant may not juſtify for hunting a 
Fox. 2 Rolls Abr. 558. Lach. 120. contra. vide 
Bulſtr. 2. 661. l 
One may juſtify the making Bulwarks in time 
of War, and pulling down an Houſe that burns. 
Dier 36, 40. | 


But it is not lawful for a Man to do a Wrong to 


another, although it be for his Profit; as if I ſee 


my Neighbour's Beaſts in another Man's Soil doing 


' damage-Fefant, 'I may not enter and drive them 


out. Dier fo. 36. Pl. 38, 39. wide ſupra. 
Treſpaſs for breaking Soil and ſetting up Hur- 


dles. Juſtify by Market or Fair, or in breaking 


Soil to amend the Pipes, to put in Stakes for 
| $ Fiſhermen 


FLY - * 
1 21 * 
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'The Law of Trefpals, - 
for he went not thither to find or apprehend the 
- Felon. Stiles Rep. 165. Toplady againſt Staley. 
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* Fiſhermen to dry their Nets, as in Kent. Sr | 


3 567. 


oh x : 


" TheL Law of f Creſpaſs: - 


p. 293. Popham and Moolcott. 2 Bulſtr. 6 f. 

In Treſpaſs for digging his Soil, the Defendant 
juſtifies he was ſeized of ſeven Acre, wherein was 
à Cole-Mine, and the Servants of the Defendant þ 


Working pro Bono Pablico,, the Water aroſe, and 
they digged a Trench in the Plaintiff's Soil to con- 
vey away the Water. It's not good. A Man 
cannot remove a Nuſance in his own Ground, to | 
the Prejudice of another. Aliter of an ancient 


Water. Oourſe. 2 Keb. 13, 58. Howard's Caſe. 
bui Ville pradif” per eorum communem aſſenſum 


1 cara 2 . p. I 7 5. 


* 


2 Bulſtr. 61, 62. 13 H. 8. 16. 
If Trees grow in my Hedge, an ad the Fruit 1 


- | ſuch Trees hang over your Land, and falls into i, 
1 may juſtify the e cher, Tateb 120. 
Millers Caſt. N 


When a Man doth a lawful AR: 1 1 of Ferdy od 


another thing happens which he could not Bree 
no Action of Treſpaſs lies. As for Example, a 


Man may juſtify the en his Beaſts out of ano- | 
ther Man's Land after they eſcape as in ang 
them to the Pound. A Man in Ploughing bis 


Land, his Beaſts arg unruly, and as he ploughed 
his Land (he turning upon the Had - land) one of 


the Horſes took a Mouthful of Corn; this may be 
juſtified. Latch 119, 1 20. Millen and Fawdry 

A Manmay follow his Hawk or his Hound into 
another Man's Land. 2 N 61. 2 Roll Abr. 


1f 


7 


YN 
9 


Fuſtiſicat quod Def. fimnl cum aliis Inhabitanti- 1 


Freger & proſt erna uer domum 2 . con- : 


For Nen, N 


IN a . cuts down Trees and 3 fall into 1 
another Man's Land, he may enter 0 take N 3 


n | 2 
7 hs” ** . 


bY 


run into the Houſe of a Stranger, he may juſtifie 
the taking them out of the Houſe, per Dodderige. 
If a Man had a Way over my Land for his 

eaſts to paſs, if the Beaſts bite the Graſs by 


© aliter, it they ſtay long there. 


For Recreation by Preſcription... 


preſcribes that all the Inhabitants of a Village; time 
out of memory, had uſed to dance there, Omni 
tempore Anni ad Libitum ſuum, for their Recrea- 
tion, and fo juſtifyd the dancing there: Iſſue up- 


dant; and to fave his Coſts, the Plaintiff moved in 
in the Frechold of another, and ſpoil his Graſs, 
as void, eſpecially as this is laid, Om tempore 
uni, and not at ſeaſonable times. Alſo it is ill 


feribe in Eaſments, as 6 Rep. Gateward 's Caſe, 


Faſments of Neceflity, - as Church-ways, Ce. 
and not for Pleaſure only, as this Caſe is. 2. If 


of.che Will, and not by Preſcription in the Per- 


deceſſary for Inhabitants to have their Recreation. 
As to the 2d. perhaps tho this had been ilÞ upon 


d: bemurrer, yet iſſue being taken of it, and found 


of I Verdict, it is good, and Judgment for the 
e Vefendant. I Lewins 176. Abbott and Weekley: 

If a Man. be driving Cattle to the Pound, and 
to they eſcape into another Man's Land againſt my 
r. Will, and T preſently fetch them out, no Action 
lies for this againſt me. WW Treſp. 335. ic 
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i I a Butcher drive Sheep in the Streets, and they 
Morſels, this is juſtiſiable. 2 Roll. Abr. 566. 
| Treſpaſs fo breaking hisCloſe, the Defendant 


on the Preſcription, and Verdict for the Defen- 


Arreſt of Judgment, that this Preſcription to dance | 
Had, in the Inhabitants, that altho?- they may pre- 
and ſome other Bogks are, yet they oüght to be 


it be good, it ought to be laid by way of Cuſtom. 


/ 
5 
„bon. But per Cur. this is a good Cuſtom, and it is 
9 
is 
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ch dern and juſtifie ir. 8 Rep. 6 Carpenter Caſe. 
"i The Lord may enter to Diſtrain, e. Vid þ 


be done if the Houſe Door be open; ſo he that 
hath the Reverſion' deviſed to him to ſell.” Pod 
| 2 Caſe. 9H. 6. fo. 19 G, 13 8 , 
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.- Cok. Lit. 56. 


5 fetch his Goods out of the Houſe where watt are . 
at the Teſtator's death. 1 Brounl. 24. Wk 


| 858 . 


be Law of Treſpaſs: 


IE one be aſſaulted and like to be killed, TY he | 


fly over my Ground to ſave his life, 1 may not ſue 
bum for this. "27M 6. . 5 


x1 


© Liberty 1% enen ON hy cenmor lav. i 


4 Man may enter into a Common Tow or T2 
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Pais. © : 
He in the e may enter to Ge it- wiſts ; 


Executor may enter into the Land of the Teſt ; 
tor to take Timber, and ſo may the hes of an 
Executor. 2 Rolls Abr. 564. - 


Ilfa thing be feloniouſly ſtollen from ü me, 1 may be 
upon freſh Suit enter. Vid. Prius in Higgins and ill 7? 
Andrews: 8 Rep. 6 Carpenter's Caſe; but if m 
Trees are ſtollen, and put into the Houle of F. 8 2 

| 1 may not enter to take them the 
A Man holds an Houſe at Will, DE he bring to 
5 Goods there, and then the Leſſor puts him our, he . 
ſhall have a reaſonabletime W away his Gen | pe 
ine 


The Executor ſhall . a e time 0 2nc 


The Miniſters and Churchwardens may enter I he 
another s Land in their e New Bub At 
of Entries 652. ; er 

it. one is bound to pay me Money on 1 aff obliz not 


_ gation in my Dwelling- + houſe, he may come and i Net 


render it there; aliter in another Man' 8 Houſed ih 
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. * 
i Beat are en in an open * which + 
| had a Gate open; if thE Sheriff comes to make 


make Replevin. Zo. H. 6. 28. 
The Sheriff may enter into an Houſe to purſus 


Caſe, | 4 
The Plaintiff in Replevin may jultilie the entry y 


the Sheriff. 3 H. 6: 37. b. 


| . Treſpaſs for breaking open th Doors; I ens 
tering into the Houſe. Defendant pleads he was 


to free his Bailiffs. It's a good Plea, for they 
Door againſt them then begag the Tort, which 


the Sheriff may redrels. | 2 Kalli. 1 137. White 
and Wiltſhire. | 


Replevin was de injuria ſus propria, which is 


or proper here, it being matter of imereſt, and 


nd Wot barely of excuſe, but per Cur. after Verdict it 
le. ö well enough. 2 Keb. 266. Lambert and 
KRelum. 


far WP, _ Defendant juitites by Plaint and Judg- 


N 2 ment 


Replevin, and the Owner with Arrows, Cc. hin- 
ders him, he may break the Cloſe and enter, and 


A Felon. Dier ms) Pt. 40. 5 Rep. | Semaine 3 | 


into the Defendant's Cloſe, to ſhew the Beaſts to I Fs 


Under-ſheriff, and a Heri facias came to him, and 
he made his Warrant to the Bailiff, who oſia tune 
nta entred to make Execution, and continued 50 
there till the Plaintiff ſhut, the Door, and impri- 
ſoned them in his own Houſe for 4 hours; and 
the Defendant hearing this, broke open the Door: 


Fenterd lawfully, and when the Plaintiff ſhut the 


e . Treſpaſs for e into bis Houſe: 1 RR 4 
= juſtifies by Warrant of a Juſtice, and doth not 
ter ihewit; which per Cur. is needleſe, unleſs the 
. Action bes againſt the immediate Officer. The 


Treſpaſs of blenkibg an e and taking es 


» * 
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1808 The Law ok Treſpaſs. 
ment in Wakefuld, and Precept of Execution, to 
which the Plaintiff demurred, becauſe, 1. It's ſaid 
quædam turia, not ſaying what. 2. It is tallter, 
proceſſum till judgment. 3. It is ſaid a Court co 
ram Seneſchallo C SeHatoribus, which cannot be 
a Court Baron. 4. Its faid the Defendant vt bel 
livus Seneſcballi took. 5. The Precept is retor. 
nable ad proximam Seſſi jor, and the retorn is half 
a Year 1185 6. The Execution is at ſuch a3 
Place in Paroch. pred. and doth not ſay infra Ju. 
2 n  riſdidionem. Per Cur. all the Exceptions are ma- 
= material. 2 Reb. 844. Gamble and Forreſt: 
oj If ones Sheep be: ſtollen, he may go into any 
=» Man's Ground where he doth ſuſpe& the Sheep 
| ate, to fe the Las whether A be his or not, 
More 389. | 
Note, Tho' Toa! A good act, and 1 it vel 
and it is for my Neighbours profit, yet if what! 
do be a Tort in Law it will not excuſe me. In 
Treſpaſs for. raking Tithes, Defendant faith the 
' Tt ithes were ſevered from the 9 Parts, and were 
in jeopardy of being eaten by Cattle, therefore the 
Defendant carried them to the Plaintiffs own Barn, 
it was adjudged no Plea (durus Sermo.) 1 5 H. 74 
17. vid. plus ſupra.” Dier 36. b. 


I of Fuſtification by proſternatiom 5 4 Naa 
vid. ſupra, cap. 4. and Sparſim i in alis loci. 


Trespa for erebting his Cloſe, 5 caſting | 

' down his Hurdles, fixt to his Freehold. Defendant! 
pPlwKkbads that the plac where is communis platea, in 
ſuch a Village and a place of Market there, and 
preſcribes to place Stalls there, and for that the 
Hurdles were there fixt he caſt them down, it 

ſeems the Action lies not, for the Place where is 

communis platea, and erecting of Hurdles there 

A Nuſance, which any Man may throw wry 

- 3 q 


* 


28 
— 
— — 
——— —— — — —— - o = . —— 
— pra — = — 
- 
o 


— — 
— 


— 


= £ _—— 2 
— - — 
_ 2 1 
— £ 
> * 
— — 
1 Sf 


— 
— 
— . 
p BOLT 


L i 4 
\ nt 
i 
111. 1 
«2514 a 
nn 1 1 
3 : 
11896 
it ” 
1 (i 
+ 1. 94 
or 
o E A 
11 1 
1 F 
1 
n 
1 


. 
- g 
— ay LY 0 


Tithes. © 


> 3 


The Law of Treſpaſs; 

but becauſe this did not appear upon the Deelatat 
but by the Plea, Which is ill, and the Defendant 
had nor pleaded and relied upon it but upon other 
Matter, which is not ſufficiently pleaded, they 


gave Judgment 2 . 1 a 184.  Popbans 
und Moolcott. * 


Tf as auf rs er dae. 


8 ſhall: next. proceed to ſpeak of S * | 


Title or Intereſt to Lands and Tenements, and 
incidents thereto, as Tithes, Trees, Cc. 

But firſt I ſhall ſay ſomething about Juſtification 
by a Servant or Bailiff. 

Defendant juſtified as Bailiff to 13 8. Plaintiff 
replies, that the Defendant took his Cattle of his 
own wrong, abſq; hoc that he is Bailiff to F. S. 
Per Car. i one hath good cauſe to diſtrain my 
Cattle, and a Stranger of his own head takes my 
Goods not as Servant or Bailiff to another, in 
{treſpaſs he cannot excuſe himſelf by ſaying he did 
it as Servant or Bailiff ; but if one diſtrains as Bai- 
Pf, *ho' in truth be 5 901 one, if he in whoſe 
Right he juſtifies aſſent to it, he ſhall not be pu- 
 niſhed as a Treſpaſſer, for this aſſent ſhall have 
relation to the time of the diſtreſs taken. 2 Lev. 
196. vid. 216. "I | 
I here is a diverſity 1 a Dag juſtißes 
as Servant to another whole Free hold it is with- 


out ſhewing any Title, and where he ſhews a Ti- 
; ile as in the Caſe of Patrick/on and Barton. Vid. 


1 upra tit. Colour. 


Fuſtificatio per Servant qui pledes title de ſon © 


Maſter. Winch. Entr. p. 1138. 


Fuſt ification as a Servant of a Peclen, for 
Winch. Entr, p. 1120. 
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The Lawof Crelpals :- 
Def pledes quod quedam C. fuit ſeiſe de loco, 


55 c. & ipſe per re pred. CG: Teen le treſ- 


4 Tompf. 3 19. F 
Fuſtificatio ut Serwiens in bers tenemento Ma: I 
gift. Co, Entr. 644 . RE 1 
Unus in jure propric, & , hr ut Servien, f 


| n Entr. 648. 


Saler 2 Ser vin al Segni Jet common | 
3 * 21 „„ 


CAP, 
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The Law of N ö 


eu: XV. 


e. Bars and” Tuftifications* zn 7 120 by 
; Title or upon Title. 


By ſon Exanktenement. | 
| I. 

\Ud "i in quo eſt liberum tenement um. Def. 
Replic. quod eff liberum tenement. quer. 
Ra. Entr. 64.7. bis. Cok. Entr. 675. Aſht. 436. 
& non def. & traverſe. Tompl. 318. 

Similis Bar per Servien. 

Per 2. quod locus eſt liberum tenementum eorum, 

© alter juſtificat ut Serviens. 

uod ef liberum tenement un def. & uxor in 
jure uxor?. 

8 Þ Har per liberum tenementum quer confeſſe le 

- WW jrankrenement & pleads un demiſe devant. def. 

dien, ad en les tenements, & aſſignment del 805 

el querenti. Winch. Entr. p. 1106, 1107. 

In Treſpaſs the Def. juſtifies under Sir Tho. H. 

as Servant; the Plaintiff replies, it's his Soil, and 

traverſeth ab/q; hoc that it's the Freehold of the 

- Defendant and Iſſue, and ſpecial Verdict on a 
Conveyance. 2 Keb. 784 Croſſing , and Sid. 
more. 

In Treſpaſs, if the Defendant will ſay it is his 
Freehold, the Plaintiff may ſay that it is Freehold, 
and averſe without that, that it is the 1 
of the other, this is a good Iſſue, tho? perhaps 

uncertain. Plowd Com. p. 52. a. 
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184 The Law of Treſpaſs. 


By Grant del Roy. 


Ae poſt inquifi ſur Fils de ſecomeeſſit terra: | 
Def. Ra. Entr. 608. Plowd. 27744. 

I nquiſitio poſt mortem attincti in Parliament G. 
Grant de ce Ra. Entr. 63z 3. 
Title is made to the Goods by Seizure, for that 

K. P. and Queen Mary, by Letters Patents en- 
rolled in Chancery dederunt & conceſſerunt ville 


il de L. Liberty of a Market,&+. and ſhews a ſpecial . 
ol cauuſe of Seizure as an Officer there, it's erroneous, . 
Wl | becauſe he faith not ſub ſigilo magno confett: ic 
YH Crok. Elix. 117. Kingdon and Barne. 
5 Treſpaſs for taking and impounding his Beaſts M7 
lip until he paid 31. 7 s. Defendant pleads a Suit in 


the County Court brought by J. S. againſt the 
now Plaintiff, where the Defendant pleaded Li- 
berum tenementum of the Earl of Arundel, and 
juſtifies the taking damage feſant in the Freehold 3 
of the Earl, to which the then Plaintiff pleaded in * 
bar of the Conuſance, that the Earl ought to make 7 
the Fences, and for default of reparations the 
Beaſt eſcaped, and upon this Iſſue was taken that 

the Fences werg in good repair, and the Jury 
found them out of repair & aſſidunt damna, &c. 

and Judgment and a Precept in nature of a Scire 
Facias under the Seal of the Sheriff, the Defendant 

being Bailiff to Levy, & per Cur. the Judgment 

is void &. coram von judice, becauſe after Free- 

hold pleaded the County Court had no Jurisdiction, | 
for Frechold cannot be tried without Writ, It ri 
was objected, that the Franktenement was not NR 
Tried there, but it aroſe upon collateral Matter | 
(ſeal. ) if the Fences were in repair, but per Car. af- er 
ter Freenold pleaded, they had no power to pro- Wo 
ceed in the Cauſe, neither directly nor collaterally, l 
and Judgment pro Quer. 3 Lev. 203. Cannon Wand 
and Smallwood. | By W 
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A By Fine. *. -P . | 1 


Quod T. ſeifitus levavit finem al J. qui dmg: “/ 
def. Repl. quod H. fuit ſeiſitus quouſq; T. diſſeſvi « AX 
eum & levavit polſeſſionem H. reintravit infra — 
5 annos &+ obiit de quo deſcendebat al W. qui demi- 

ir quer Repl. Traverſe le diſſeifſm: Cok. Entr. 

4 12 quer ſeiſitus le vavit finem W. & G. urorꝰ 

jar qui feoffaverunt Def. Repl. quod fins fuit le- 

wats ad uſum & W. uxor ej us ſuper ſeparales__ 

conditiones non per format Repl. quod quer* relaxa- _ 

vit omnes conditiones pro cond” frat. 2 Cok. . 

i Lt ee hs 
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B Tenancy en Common. 


Def ff title in Communi cum quer- per quod 
h Toe nn os. 
Vid. ſupra, Title Tenant Common, Treſp. pro 


Traverſe tenement. in Com. 
By Jointenancy. . 


Per Cobeirs, up. b. 168. | & 
Pro feno un verſus auter. 1 Browne 377. N 
0 By Feoffment. 


Quod J. ſeiſſtu feoſfavit R. & al. & R. feiffa- 
rit Def. de parte. Now). aſſignment & non cul. =_ 
Ra. Entr. 641. BO: | . [| 

If a Man plead a Feoffment, he ought to tra- "Y 
rerſe all Treſpaſs done before. Hobart, p. = 
o- log. | . 
7 If the Defendant will plead a deſcent to him, { 
on Wand the Plaintiff faith that after this the Defendanr' | | 4 

—_ | enfeoffs 
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in Tallio & terre de venere Def. Ra. Entr. 659. 


per cuj us poſſeſſionem J. reintravit & obiit ſeiſiu 


R. ut ſerviens reintravit. Repl. quod R. ſeiſit. 
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Che Law of Trelpaſs. 

enfeoffs him, and the Defendant faith this Feoff. 
ment was upon Condition for the breach whereof. * 
he entred, this is a departure from the Bar. 10 Br. 


21. cited in-Plowd. 7. b. 5 


Def. en treſpaſſe claimes per feofſment & done | 
colour al quer. Tomp. 341- TM 


0 By Tenaycy en Tayle, 


Quo A. ſeiſitus convenit ſtare ſeiſitus ad uſu 4 


* 


Et ate Tayle & Common recovery pleaded. Cok. 
EMS EEPEL.oE > od eek 1 
leading ſeiſin in Tagle, and ſhew not how? 
"Heir in Tail. Plowd. Com. 43. Wymbiſh and 
“ = el? es k | 
Bar. per 2 Def. quod R. ſeiſitus dedit. J. in 
JTayle, remanere R. uni Def. in Tayle. J. fruit ſei. 
_ fitus quouſq; L. ipſum diſſeiſtvit, qui fecit conti. 
nuum clameum. L. obiit & terre deſcend. filio ſu- 


fine herede per quod R. anus defend. intravit & 
demiſit W. alters Def. & querens clamans colore, 
Scc. ſuper cujus poſſeſſionem W. in jure proprio &. 


24 F . 4 
EFS. eUR. 7 nn —__ 


Fuit & feoſfavit L. qui obiit & meſuag* deſcend. 
lio qui dimiſit quer. qui fuit poſſeſſe quouſq; d. 
mum fregerunt, abſq; hoc quod L. diſeiſivit J. 

1 Brown 374. | 


Az 
1 


23 8 ; 
9 Quod pater Def. Fuit ſeiſitus de terris que de. 


ſcend. Def. Ra. Entr. 631. 
Un. deſcent uxor. Def. Ra. Entr. 632. 
Deſcent des terres en Gavelkind, Ra. Entr. 


5 632. 
1 Cod 


1 ff, 
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C be Lawof Treſpaſs : 
uud parer Def. fuit ſeiſe, & quid Def. poſt 
del pere de Def. Tompſ. 337. 

By Recovery. 


. 


Per recuperationem in brevi de dote ſuper grand 


cape. 2 Brown, 287. 


Ey Diſſe iſin. 


Plea, liberum tenementum. Repl. per diſſeiſin. 
Rejeinder per Maintenauce de Franktenement & 

traverſe le diſſeiſin. 1 Brown, 373. Z 
Quod locus in quo eſt liberum tenementum J. & 
al. & Def. ut ſerviens cepit equnm damm faciend 


Repl. quod Def. uit ſeiſu quouſq; Def. diſſeifevit 


eum, &. quer reintravm. Repl. per maintenance 
del franktenement & traverſe le diſſeiſm. Ra. 


Entr. 647, 648. Cok. Entr. 280, Ra. Entr. 


292 


Qauod locus in quo eft liberum tenementum Def. 
Repl. quod T. ſeiſit de manerio un de, &c. demiſit 
quer pro annzs qui fuit peſſe ſonatꝰ quonſq; Def. 

tum expulit & diſſeivit T. 3 Br. 467. 


By Entry pur condition fra&s] 


Juſtif. quod Def. intravit in terras pur condition 


broken virtute conditions in Indentura dimiſſen, 
ſpecif. Tompſ. 310. 


Luod Def, intravit demurm, &c. pur condition 
infreint ſar mortgage, Tompſ. 339. Repl. mau- 
tene le narrat & traverſe le peastable Entry. 
| Tompl. 340. | 


Quod 


mortem ejus intravit & fecit tranſ. Rep). quod 
quer. ſuit ſeiſe devant & traverſe le dying ſeiſd 


: 
. 
2 4 > " * 
72 * * 


5 3 CCTV 
Per recovery en Formedon. 1 Brown, 374. 
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* 188 The Law ok Treſpaſs, 
| Quod quer levavit ſinem W. & G. uxor® ein 
| qui feoffaverunt Def. Repl. quod finis fuit levar | 
ad uſum W. & uxors ſuper ſeperalibus conditioni. 
bus non per format. &c. 2 Cok. 6. 


Th 


By Deviſe. | 
lsa Treſpaſs, the Defendant pleads ſuch an one 
was poſſeſſed of a term for Years, and being ſo) 
poſſeſſed by his laſt Will and Teſtament, deviſed 

that to the Defendant and died; after whole 
death the Defendant entred, and was poſſeſſel 
by vertue of the deviſe. It ſeems a good Plea, 
tho' the Defendant had not expreſly alledged that 
the Deviſor died poſſeſſed, &. for his Plea implies 
that, and it is only matter of form. Winch. rh 


Mud ſeiſitꝰ demiſit al C. pro anni qui deviſa 
If Deviſee pleads he entred for default of Pa). 
ment of the Rent, he ought to ſhew he entered 
into the Land by leave of the Executors. Stile, 
rep. 65. Matthew and Herle, Vid. infra. 


I By Demiſe and Re-entry for Rent — 


Diefendant pleads he was ſeized of the Land in 
which, c. and Lett it to A. rendring Rent, at the 
Feaſt of Eaſter; and if it be Arrear at the fad * 
Feaſt, and ten days after, that he might re-enter, WW 
and ſaith the Rent was hehind, Cc. wherevpon . 
he entered and diſtrained. Demur 1. He ſaith he 
Lett it to 4. but faith not virtute cujus he entred i / 
and was poſſeſſed, for it may be the Leſſor did not 
wave the Poſſeſſion, and then no Rent was due, 
2. He {aith the Rent was behind by the ſpace of * 

ten days, where it ſhould be after the ſpace of. 
ten days. Crok, Elix. 262. JVood and Hamſtesd. 
5 e The 


Che Law of Treſpaſs, ' 
The Defendant pleads that J. S. demiſed to the 


Plaintiff reddendo Rent; and after by his laſt Wil! 
and Teſtament gives the Land to the Defendant, 
who enters for default of Payment of Rent. He 


ought'to have ſhewed that he entred into the Land 
by the leave of the Executor. Stiles p. 65. Mat- 
thew and Herle, + + 1 ; 
Per Rolls, If in an Action of Treſpaſs vi & 
armis for entring into Land, the Defendant pleads 


his entry by Virtue of a Leaſe for Years. This 
amounts to no more than Not Guilty, and the 
Plaintiff may demur upon the Plea, and ſhew it 
for Cauſe of Demurrer. Stiles Rep. p. 355. Fa- 


ques Caſe. 


If a Man juſtify by a Demiſe, he ought to 


| ſhew that it continues. 3 Bulſtr. 198. 


The Defendant faith, his Father was ſeized in | 


Fee before the Treſpaſs, and died ſeized, after 
whoſe Death the Plaintiff entred, and the De- 

"fendant re-entred. The Plaintiff replies, True it 
is, the Father of the Defendant died ſeized ; but he 
© faich that before this, his Father made a Leaſe to 
F. S. for ten Years to commence after his Death, 
and that J. S. died Inteſtate, and Adminiſtration 


was committed to him, and fo he enter'd and was 


poſſeſt until, Cc. The Defendant demurs, becauſe 


he ſhews not the Letters of Adminiſtration. Per 


Cur. he need not; for he may declare here with- 
out ſhewing he was Adminiſtrator. 2 Rolls Rep. 


430 


If in Treſpaſs the Defondath doth Juſtify by a 


| Teaſe for Years, without ſhewing a Place where 


the Leaſe is made, it is not amendable. 1 Leon. 


8. | i . 
As to other Preſidents of Copy- hold Titles vid. 


Townſend's Tables, 289. where you are referred 


to all the old Preſidents. 


In 


* 


190 e a de Crelpal ses 
1 In Treſpaſs the Defefendants 2 dicunt; 
That they are ſeverally ſeized of ſeveral Tene- 
ments for Life, and that they have accuſtomed to 
dig the place where for Reparation, and do not 
Kadaver any want of Repair: Alſo being Copy- holders. 
for Life, they ſhould ſhew the Commencement of 
their Eſtates. The Court agreed quod ſeperatin 
 dicunt is well enough; but the latter Exceptions 
are fatal being on Demurrer. 2 Reb. 766. Put 
verſus Dany, &c. e 4 
Treſpaſs for Cloſe breaking. The Defendant . 
juſtifies, becauſe it was the Free-hold of J. S. and 
he enter'd.by his Command. The Plaintiff enti- 
tles himſelf, becauſe. the Place where is Cuſtomary 
Land, and that J. N. was ſeized in Fee, and died 
ſeized, which deſcended to two Daughters and 
Heirs, and were admitted by the Lord, and they 
demiſed to the Plaintiff. Per Cur. the Plaintiff 
| hath not made a good Title; for none may entitle p 
- himſelf to any Copy hold, but he ought to ſhew "MW 7 
f 
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i 4 grant thereof; therefore he ſaying ſuch an one 
ii was ſeized in Fee without ſhewing the Grant n 
| thereof was not good. Cro. Car. 190, Shepard's' WW i 
Wil Caſe. Vide plura ſub Titulo de Arborious.s 2 
ll l/ By Title des Diſmes & Rectorie. Mt 
0 . Ss „ ett ts E 2 
| Dr. 24. brought Treſpais for three Loads of Wo 
WM Oats, Cc. The Defendant juſtifies becauſe the 
9 Place where is parcel of a Copy-hold in Z. and WT 
1 | _ > | 
My, makes Title to it, and juſtifies for Damage-Fc- tt 
Wo ſant. The Plaintiff ſhews that long before tha, Wt 
tt time when, G præd tempore quo, &c. he was b, 
g 14 A Parſon of T. &c. and that the Place where is with- WW fa 
0 | in his Rectory, and that the Defendant lett it to th. 
+. H. who enter'd and plowed, Gr. and ſet out the na 
pi | Corn; and that the Defendant de-injuria ſua pro» WL: 
| pria took the Oats præd. tempore quo, &c. The W mi 


Defendant 
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CThe Law of Treſpaſs; © of 


” Defendant maintaining his Bar traverſed the Leaſe, 


and found pro Quer. and Judgment for him. It 
was alledged in Error that he doth not ſay, that 


at the time of the ſeverance of the Corn he was 
Parſon Sager a om might be at the time of the 
Treſpaſs and then he makes not a ſufficient Title 


to them. Per Car. itſhall be intended that he was 
Parſon at the time of the Severance; eſpecially 
the Defendant having admitted that he was Par- 


ſon and the Tithes due to him, and making Tra- 
yerſe to the Leaſe, which was an idle Traverſe; - 


and this contra to 35 H. 6. fo. 48. 


As to the References to the old Preſidents, vide 


Townf. Tab. 2 90. 
„ 
Barr de Arboriluu, 


| The Dean and Chapter of Pauls brought Treſ. 
paſs againſt J. S. for cutting "down great Wood. 


The Detendant as their Bailiff of a Manor juſti- 
hes, That there was a Park incloſed with Pe 


time out of memory, and that he cut the Trees 


for the neceſſary Incloſure of the Park with Pale, 
and employed it upon this. Per Cur. it's a good 
Jeſtification ; for it belongs to his Office to repair 
the Park or Buildings; but he may not make new 


Pales. 1 2 II. 9.26. cited in Ploꝛod. Cam. 283. in 


Greysbrooke*s Caſe.” ; 

Treſpaſs for cutting down four Aſhes in, C. 
The Defendant pleads Actio non, becauſe long 
time before, &c. one J. P. was feized in Fee of 


the Cloſe in which, Oc. and 3 Apr. 21 Elis. 


by Indenture of the ſame date demiſed to ]. C. the 


laid Cloſe, excepting the Wood and Underwood 


thereon growing, babenll. &c, and further cove- 
nanted with vim quod licitum foret for the ſaid 
Leflees and cheir Aſſigns, to take upon the Pre- 
miſſes neceſſary Fire- bote and Houte-bote, to be 

expended 


4 


— . 


——— — 


_ "The Law of Treſpafs. 
expended upon the Premiſſes, or for Reparation 
thereof: and juſtifies, as Servant he took the ſaid! 

four Aſhes for neceſſary Houſe-bote to be expen- 
ded upon the Premiſſes. It's an ill Plea: 1. He 
juſtify ing by force of a Covenant, ought to ſhey 
the Indenture-; for it is the Subſtance of the Title. 
2. Becauſe 5 is not ſhewed that the Maſter expen. 
ded them for theſe purpoſes, Cro. Fac. 291. 
Parey and Grimes 7 os ans © 
The Defendant pleaded the Place where was 
Parcel of the Manor of, &c. which Manor the 
Earl of O. lett to H. for Years, exceptis Boſcis, Ar. 

\ boribus, Subboſcis ; but did covenant and agree, 

that the Leſſee and his Aſſigns might take reaſoy- 
able Fire-bote and Hedpe- bote ſuper Premiſſa præ. 

dicta. Per. Cur. ſuper Premiſſa ſhall only extend to 
T the Land lett, and not to the Woods excepted, 
Cro. Eliz. p. 125. Cage and Payton. Aliter if he 
had averred there had not been ſufficient on the 
let. . 4 
A Man gives to me all his Trees growing in his 
Cloſe, and yet he cuts chem down, and I carry them 
away, if he bring Treſpaſs againſt me quare 
Arbores ſuas ſuccidit , cepit & aſportavit, &c 
I may plead as to the cutting down Non Cup. 
and juſtify for the reſidue. Dier 305. 27. 33 H. 6. 
„ 0 n | 
Treſpaſs with Cattle and breaking down 
Hedges. The Defendant juſtifies by a Reſerva: M7? 
tion in a Demiſe to cut up and carry away Trees, 
| Cc. præd V. M. reparan & emenden ſepes uli th 
} Arbores ille ſucciſ. eſſent, &c. The Plaintiff de- th 
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murs pro hu cauſis, (viz.) quod in placito prædid P 
aun allegatur quod ſepes & fovere pred fro I, 
reparat & impletꝰ ſecundum conceſſion? agreamen- 4 x 


tum & licentiam pred. acetiam quod non Veriſin 7 
catur quod præd | proſt ratio ſepium eX cauſ a pres 10 
d unde præd E. ſuperius narravit quod ſe- 
cundum 


eſt ea 


Pollexfen. 


Def. j ff. ſeizure de Bow 
1 Browne p. 382. 


The Law of Treſpaſs! 


cundum formam placitandi werificare debuit. 


Vide 


Tab. 290, 291. 


By Herriot: 


plura as to Preſidents, Town. 


e pro Herriot Guſftome, 


Vide Reference to old Preſidents of Juſtification 


284. 
607. 


By Diſtreſs for Suit. 


for Herriot Cuſtom and Service. Townf. Tab. 


Bar per Herriot Placita gen. & ſpecialia, p- 


He took the Beaſts of the Plow, and faithonly 


contra Leges & Statuta, but recites them not. 
Per Cur. it's well enough. But the Plaintiff doth 
not aver that there were alſo other Beaſts. Dier 


312. 2 Keb. 289. Porphery and Legingbam. But 


For Common, vide infra. 


he need not ſay there is ſufficient Diſtreſs præter, 
Kc. for it ſhall come on the other part to ſhew 
there was not. Siderf. p. 348. 


Treſpaſs quare clauſum fregit, and put in his 


Beaſts, & ramos Arborum ipſius Gulielmi (Quer.) 
nuper ibid. creſcentes ſuccidit & aſportavit, 
Defendant as to putting in his Beaſts ſaith, Thar 
the Place where is Parcel of the Manor of H. and 
that within this Manor is a Cuſtom that it ſhall be 
lawful for the Lord to have Common in terris 
omnium tenentium ſuorum pro vita vel annorum, 
lying freſh, and that the Plaintiff was his Leſſee 
for Years of theſe Lands in which the Treſpaſs 
s\uppoſed. The Plaintiff demurs. As to the cut- 
ing down the Trees he faith, That he m 


The 
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the Eeaſe conceſſit quod liberum eſſet for the Leſſee 


dant Demurs. As to the firſt Point, per Cur. it's 


ſhould have Common againſt his own Demiſe, 


the Borough of Helſton in Cornwall, that it ſhould 


FA = 


The Law of Treſpaſs. 

Leaſe to the Plaintiff excepting Arboribus Manerij 
& Boſci, and ſo juſtifies. The Plaintiff confef: 
ſeth the Exception; but ſaith, That the Leſſor in 
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ſuccidere & capere the Loppings and Shreddings 
of theſe Trees. Upon this Replication the Defen-' 


a void Cuſtom and againſt Law, that the Leſſor 


As to the ſecond, Creſcentes may refer to Lop- 
pings, in which the Leſſee had Intereſt, it being 
indifferent: but it was doubted, If the Leſſor ex- 
cept the Trees, and grant to the Leſſee to cut 
down the Loppings, and the Leſſor after cut down 
the Trees, whether the Leſſee ſhall have Treſpaſ, 
The Court adviſed the Leſſee to releaſe his Dx 
mages as to this party and to take Judgment for 


ky © mp oe 8 


0 Lake | 

the other point. Palmer 211. White and Sayer. 4 
| + Tha 8 

| Fer:Tol. - _\ 
Treſpaſs for taking a Buſhel of Oatmeal. The n : 


Defendant pleads to all, except one Quart, Not af 
Guilty, and as to that juſtifies for Toll in the Mar- 
ket of Penſance (vix.) one Quart out of every Mc. 
twenty Gallons brought to the ſaid Market to ex. Mp), 
poſe to Sale; and makes Title to the Market and zei 
Toll by Grant of · one who had it by Preſcription, 5 
The Plaintiff replies, That before the Grantor had : 
any thing in the Market Queen Elizabeth was ſei- 
zed of it, and by her Letters Patents reciting that 
King Ricbard I. and King Jobn had granted to 


be liber Bargus, and quit de Thelonio, Pontage, 
Pallage, Laſtage, Sallage and Stallage through 
all the County of Cornwall, incorporated the faid 
Borough and preſerved its Privileges; and then 
ſhews he was born within, and a free Burgeſs of 

Helſt on 


* 
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© TheLawof Treſpaſs. + 
% Wl Helfon, and fo exempt. The Plaintiff, rejoins, 
eh That the Burgeſſes of Helfton had always paid 
in Toll. The Plaintiff demurs generally, becauſe 
lee Ml this Toll is claimed by Preſcription, and therefore 
may not be diſcharged by the Grant of the Kings 
en: Richard and Fobn, which are within time of Me- 
ts mory. The Court doubted whether this Toll be 
lor I within the Word Sallage, or any other particular 


iſe, W Word of the Diſcharge : but they were of Opinion. 


op- that the Charter of Queen Elizabeth does not diſ- 
ing charge the Plaintiff; ergo nil cap. per Bill. Sir 
er T. Jones 118. Hill and Prior. RS 
ay Treſpaſs for taking of four Buſhels of Corn at 
WE four ſeveral days (viz.) two in the Market-Place 
als, at Lance ſton, and two others in the Houſe of J. S. 
The Defendant as to all præter ſixteen Pints, 
for pleads Not Guilty, and as to them Actio non, and 
. Wiuſifics, as Servant to the Mayor and Commonal- 
y of Lanceſton, and at their Command, and 
hews that Lanceſton is an ancient Borough, &c. 
and time our of memory had a Market every Sa- 
The turday in the Week, and preſcribes to rake a Pint 
Not WW. every Buſhel of Corn of every Perſon (not be- 
Hat. ing a Burgeſs, or otherwiſe exempted) expoſed to 
ver) N Sale in the ſaid Market nomine Tolnet. and that the 
ex. Plaintiff had expoſed twelve Buſhels at one Mar- 


and tet and four at another (he not being a Burgess 


tion nor exempt) and that he (prout Servant) took the 
ſaid 16 Pints at the ſaid two Markets, i. e. twelve 
bei- WPints for the twelve Buſhels, ec. The Plaintiff 
demurrs, becauſe the Caption in the fſeycral Pla- 
ces mentioned in the Declaration are not anſwered 
ſeyerally, that ſo it may appear whether the Pints 
were taken in the Market or out of it. Per Car. 
the Plea is good: It ſufficeth to anſwer to the ta- 
king in the Village where it is alledged. Sir T. 
Jones 207. Specot and Carpenter, 
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The Law of Creſpaſs, 


: By Diſtreſs for Rent. 
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The Defendant juſtifies the taking and ſevering 
of Horſes fixed to a Cart loaden with Corn, for 
Rent-Service, and good.  Siderf. fo. 440. Webb 
and Bell. Vide Cro. Eliz.. 7. Tunbrig's Caſe contra, 
Bur it is agreed, they may be ſevered, if diſtrained 
Damage-Feſant. But an Horſe on which a Mani 
riding may not be diſtrained for Rent, but for Da 
mage-Fefant it may. Siderf. 440. 422. But to 
Treat of Diſtreſſes and what Things are diſtraina- 

ble, belongs not properly to this Treatiſe. 
The Defendant pleads J. S. was ſeized of the 
Land in qua, Cc. in Fee, and demiſed it to the 
Plaintiff reſerving Rent, with a Clauſe of Re-entry, 
and after by his Will deviſed the Land to the De- 
fendant, and he re-entred for Non-Payment al 
Rent, que eſt ead. &c. The Plaintiff demur, 
1. Becauſe he doth not ſhew that the Leaſe made 
to the Plaintiff is a Leaſe of the Land in which 
the Treſpaſs is ſuppoſed to be done. 2. He ſhe 
not that he did enter into the Land by the leaye 
of the Executor, which he ought to have done; 
for though the Land were deviſed to him; yet he 
cannot enter without leave of the Executor. Stile 

Rep. p. 65. Matthew and Herle. 

E. The Defendant juſtifies by Diſtreſs for Rent 
of the Leſſee at Will. The Plaintiff replies 
That in Auguſt, i. e. before the Rent-Day, 
the Defendant demiſed to the Plaintiff for 
Nears to begin preſently, and. that by Virtue 
thereof he entred. The Defendant rejoins, That 
there was an Agreement to continue Poſſeſſion by 
Tenant at Will till Micbhaelmas next, i. e. That 
he ſhould not enter till after the Rent: day, -5/que 
hoc that the Plaintiff entered before. Per Hales 
where the Matter is not traverſable without an li- 
ducement 
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Che Law of Treſpaſs] 
ducement, the Inducement is traverſable: It ſeems 


the Leaſe for Vears is a Determination of the Will, 
becauſe the Leſſe takes notice of it. 3 Keb. 207. 


Ding ſdale and Tjles. And though upon the whole 


Matter, and by Virtue of the Agreement, it was a 
Leaſe by Computation from Auguſt, and in point 
of Intereſt but from Martinmas; yet as this Caſe 
is pleaded where the Plaintiff acknowledgeth the 
Leaſe to commence in Intereſt in Auguſt, the 
Eſtate at Will was determined. Raym. 225. 


meſme Caſe. 


By Diſtreſs for Damage-Feſant. 


Treſpaſs for taking Horſes The Defendant 
Juſtikes for Damage-Feſant. The Plaintiff replies, 
That before the Treſpaſs ſuppoſed, &c. he yoaked 
his Horſes and tied them to the Plough, and the 
Defendant untied them and took them, &c. Per 


' Car. he may well ſever them for Damage-Feſant, 


"197 


aliter if it were a Diſtreſs for Renr-Service. Cro. 


Eliz. 7. Tunbridge's Caſe. vide Sid. p. 440. Webb 
and Bells Caſe contre, vide ſupra. 

Vide de hoc ſparſim. 

Treſpaſs for taking his Gelding, &c. at C. inCom. 
Nerf. and driving and impounding them at a 
Place unknown, ſo that they may not be Reple- 
vied. The Defendant juſtifies Damage-Fefant in 


his Free-hold, and that he impounded them at | 
Carrow- Abbey, Within three Miles of the Place 


where he took them. The Plaintiff replies, That 
Carrow- Abby is within the County of the City of 
Nrwich, and not in the County of Norfolk. The 
Defendant demurs, and Judgment pro Def in B. C. 
By the Statute of Marl. c. 4. and 1 & 2 P. &. AA. 
2. prohibits the driving of the Diſtreſs out of the 
County upon a Penalty, and he that will take ad- 
vantage of theſe Statutes ought to do it by way of 

» > 3 Action, 
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5 The Law of Treſpaſs. 


Action, and by it to entitle the King to a Fine, 


and not by way of Bar. Alſo this Replication is 
ill, and a Departure; for this Action is founded 
upon Common Law, and by the Replication he 
will make it good by Statute Law. 3 Levinz. 
48. Wooderoft and Tompſ on. 
In Treſpaſs for taking an Horſe, the Defendant 
juſtified for that J. A. was poſſeſt of a Cloſe, &. 
and that the Defendant as his Servant took the 


| Horſe in that Cloſe Damage. Feſant. Pl. Demurs, be. 


cauſe the Defendant did not ſhew what Title 


J. A. had to this Cloſe. Per Cur, it being in Treſ. 


paſs it is ſufficient to ſay that J. A. was poſſeſſed, 


becauſe in this Caſe Poſſeſſion is a good Title 


againſt all others; but it might have been other 
wiſe in Replevin, and the Law is plain, That 
where the Imereſt of the Land is not in Queſtion, 
a Man may juſtify upon his own Poſſeſſion againſt 
a. Wrong docr. 3 Mod. 14. 132. Langford and 
FFebber. | | „*** 


Bar by Amerciaments. 


The Defendant juſtifies that H. was ſeized of the 


Manor of Oc. and that he had a Leet, ec. and 


that at the Leet the Plaintiff was preſented for ha- 
ving a Picgeon-Houſe, not being Lord or Parſon, 


and that he was commanded to ſhut it up, &. de- 


inde babuit no; itiam, and for his refuſal was amer- 
ced by the Steward, and for refuſing to pay, the 


Defendants as Bailiffs to H. took the Beaſts. Per 


Cur. the Notice is ſufficient ; but the Amerciament 
vught to have been by the Homage. 2 Rolls Rep. 


P. 2 & Y. 30. it Was adjudged pro Quer. for the | 


erecting a Dove-houſe is not a Nuſance preſenta- 


T reſpals 
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Treſpaſs brought for taking away a Cup till he 
had paid 20s, The Defendant pleads, That ad 
quandam Curiam he was amerced, and for that 
the, Cup was taken. Hales, It doth not appear 
what Court it is, whether a Court-Baron by Grant 
or Preſcription, if it be by Grant, then it muſt be 
coram Seneſchallo ; if by Preſcription, it may be 
coram Seneſchallo, or coram Settatoribus, or co- 
ram both. Then it doth not appear that the Houſe 
where the Treſpaſs was laid, was within the 


Curie. Mod. Rep. p. 75. 
Treſpaſs for taking a Bullock and ſelling it. The 
Defendant juſtifies, becauſe at the Sheriff's Tourn 
held infra Menſem Paſch. (vix.) 18 Apr. &c. 
the Plaintiff was amerced by the Jury for Non- 
appearance, which was affered by four of the Jury 
to forty Shillings, and after at the next Seſſions of 
ad the Peace (viz.) &c. it was certified and ratified 
| by the Juſtices, whereupon the Steward made a 
Warrant to him to levy it, and fo fold, &c. De- 
mur, I. Becauſe he doth not alledge that the 
Tourn was kept infra menſem poſt Feſtum Paſch 
te et. 21 Ed. 3. c. 15. 2. The Amerciament 
ought to be aſſeſſed by the Court; for it is a Ju- 
u. I dicial AR, and ſhall be affeered by the Aﬀerers 
n | pointed. 3. The Amerciament was levied by 
' WF the Bailiff by Warrant from the Steward, where 
„ WW by Star. 1 Ed. 4. it's appointed, That no Fine or 
; Amerciament in the Tourn ſhall be levied unleſs 
„i be certified at the next Seſſions by Indenture, and 
ar enrolled, and by Proceſs made from the Juſtices to 
p. the Sher. Judgment pro Dyer. Cro. Car. 276. 
ie rt /h and Bidle. h 
. Treſpaſs for the taking of ſeveral Goods. The 
: | Defendant juſtifies for ſeyeral Amerciaments al- 
ſeſſed in a Court-Baron, but does not ſhew any 


Affeerment by the Afferors: Upon which the 


6 O 4 Plaintiff 


The La of Treſpaſs; 


Manor; then he doth not fay infra Furiſdiction 
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200 The Law of Treſpaſs; 
| Plaintiff demurs generally. And it was adjudged 


for the Plaintiff by all the Court for this Cauſe. 


3 Levinz. 19. Conyers and Frank. 


» 


by wiſu pleg Amerciam: Repl. quod non fuit 
præſentat. Ra: Entr. 606. | 


* 1 


Lmerciament in Leta pro nocumento. Repl. quod 


locus in quo eff extra præcinct. del Leet. Ra. Entr: 
*  Fuſtification in Trav. per diſtreſs pur un Amer: 
ciameut in Court· Leet. Tompl. 311, 346. 
Vide Plura as to Amerciaments in Courts-Leet, 
Hundreds, Tourns. Tons. Tab. 284. 8 


Tae. 


2 ay rr wWwaS Mo. 


11e AAmul..cs 


The Law of Treſpaſs: 
5 . 94 1 2 
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LAs. 


Of Juſtification in Treſpaſs by reaſon of 


nient ayants com 
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Common by Preſcription or Grant. 


*. 


| ſhall ſpeak to Juſtifications by reaſon of 
1 Common; but do not intend to handle the 
Right of Commoning at large, but only give the 


Caſes and Preſidents fo far as to direct the manner 


of Pleadings therein ; and the like in the adjoining 
Title of Chymin or a Way. odor 


„ 


of Common. 


Bar al novel Aſſign quant al part Def. canfeſ. 
Judgment per non ſum informat quant al reſidue 
Def. Fuſtifie per Preſcription pur Common appur- 
tenant & cauſa vicenagij. Repl. ſon tort demeſne 
& traverſe le preſcriptiay. Rej. & Iſſue ſur le 
Preſcription. Winch. Entr. p. 1085. 

Per Preſcription pur Common & Common de 


Poſture pur touts avers levant & couchant, Cc. 


Repl. de ſon tort demeſn & traverſe le Preſcription. 
Winch. Entr. 1089. | 


Pur imparcat de wach ſans reaſonable cauſe! 


Bar, le lieu en que eſt 500 acres de paſture, & 
que Seigneur de Manor” preſcribe & tener Court- 
Leet & Court-Baron, & cuſtom a eſlier 4 By-law- 


men a Surveyer le Commons; queux 4 ont uſed 


prender &. imparker touts avers de tiels perſons 


ront troves icy damage-feſant: Et per ceo que 
la Vach. del Def. fuit en le lieu, c. Damage · fe- 
ſam il n ayant common la ils diſtreyn & impound: 


Rept. 


en lieu en que, & c. que fue- 
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The Law of Treſpaſs: 


Kepl. que W. L. efteant ſeiſe de meaſon, &c. a que 
il preſcribes aver Common appurtenant en le lieu en 


que, Orc. il demiſe al. Plaintiff pur un ann, 
enter & fuit poſſeſſe & mitt ſaVach' en lieu, te 
pur uſer ſon Common. Rej. per maintenance del 


Bar & traverſe de Preſcription en W. L. pur aver 


Common en lieu. Winch. Entr. 1090. 


Bar que le & ſelions giſont en M. field (novel. 
ment aſſign”) qui pur cheſcuns 2 anns inſemble con- 


currents uſe deſire emblees ove blades & cheſcun 


3 anns @ giſer fallow ; & que il preſcribe q aur 
Common en les 2 Selions 5 ann de dits 2 ann. 


* 


concurrent: quant le dit 1M.field fait e 
1 


barveſt, & per tout Pann quant le dit M. fiel 
ſoit fallom, pur que il mitte eins ſes avers prout, 5 ; 


Repl. fon tort demeſn, & traverſe la Preſcription: 
Rej. Per maintenance del Preſcription & Iſue. 
Winch. Entr. 1094. 8 8 

The Defendant pleads, Que il eſt impuniable 


* cauſa Vicinagij per Cuſtom del Country. Winch. 


Entr. 1111. 


Def. plede Diſtreſs pur Damage Feſant per un 
Leaſe. The Plaintiff preſcribes to have Common. 
Winch, Emir. p. 1113. | 


Bar al Novel Aſſignment by reaſon of Common. 
Repl. per Leaſe pur anns. Et Iſſue ſur le Preſcri- 
ption. Winch. Entr. 1116. | 


Preſcript' pro Comunia Paſture in ſeperalibus fer- 


Tis ad ſeperalia tempora pro ſeperalibus averijs & 
traverſe quod eſt cul. cum equis. Ra. Entr. 579. 


Def ut Rodi or Eecleſiæ fuit ſeiſitus (in jure Ec- 
eleſia) de Meſſuag & terris quibus Communia per- 


"inet per Preſcription. 1 Brown. 377. 
Per Common de paſture pertinen. & ad gregem 
aquand. 1 Browne 270... 
The Defendant juſtifies for 2 he had Com- 
mon for all his Beaſts Levant and Couchant in 
the Place, & c. by Preſcription, and put in the 


{aid 
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| The Law of Treſpaſs, 
ſaid Cattle utendo Communia. Iſſue was on the 
Preſcription, and found for the Defendant. And 
Exception was taken, That he doth not averr his 
Cattle were Levant, & c. and ſo no Judgment 
ought to be given. Bur per Car. the want of 

Averment is aided by the Statute of Jeoffails. Cro. 
Fac. p. 44. Prance and Tringer. 

A Commoner may not juſtify by Preſcription to 
dig Clay and take away the Soil to repair the 
Houſe. 2 Rolls Rep. 308. Shean and Bullen, 

P. 344. | | 

. Treſpaſs for chaſing the Plaintiff's Hogs. The 
Defendant juſtifies, That he did hunt them with a 
Dog, by the Command of his Maſter, becauſe the 
Plaintiff did put them into his Maſter's Ground 
to eat Acorns there. The Plaintiff replied he had 
Common there. The Defendant moved in arreſt 
of Judgment, becayſe the Plaintiff in his Replica- 
tion hath not anſwered the Bar; for he preſcribes 
for common of Paſture, and Pannage is no Pa- 
ſture, and ſo he hath no Right to the Acorns. But 
per Rolls, if they have cauſe to eat the Grafs, they 

may eat the Acorns there which are on the 
Ground. Stiles Rep. 213. Barnſtone and Gale. 

In Tranſ. pro ſucciſione arborum & ſubboſci, 
foditione in ſolo, & terra project. Arborum & ſub- 
boſci aſportatione G. herbe depaſt. cum averij s 
Juſtiſc per communiam (pro omnibus averijs) 
paſturæ turbariæ, foditionis terræ ac common eſto- 
ver. c. & fodendo turbas marlerium, & c. 
ſuccidend* arbores pro Houſe· bote, Hedge bote, 
Fire- bote. 1 Browne. 370. 3 
The Defendant Juſtifies in Ac ion for Encloſure, 
and pleads that he had an Houſe there, and made 
the Incloſure for the enlargement of his Curtelage. 
The Plaintiff demurs, and took Exceptions to the 
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Che Law of Treſpaſs, 
1. It is not ſaid to be an ancient Meſſuage. Per 
Twiſdes:, for that reaſon it is not good. Windbam 


contra, being for enlargement of a Curtelage ; for 


the Lord may build a new Houſe for his Herdſmen, 
and after may enlarge the Curtelage. 2 1nf#. 476 
2. Ir is unreaſonable to encloſe two Acres out of 
three; to which it was anſwered, That the Quan- 


tiry is to be conſidered with the Quality of the 


Perſon. 
- 1 is not averred that ſufficient Common is 


left, to which Windham inclined, Tyviſden contra. 
This is to be averred only where Incloſure is for 
Improvement of Land, no: where it is for the en- 


largement of a Curtelage. But Trin. 14 Car. 2. 
The Plea was agreed by all to be ill, becauſe it is 
not ſaid that the Meſſuage was for his own Ha- 


bitation, or of his Sheperd ; for he might huild a 
great Meſſuage to lett to a Nobleman, who might 
require a greater Curtelage than the Lord or his 


Herdſman. Judgment pro Quer. 1 Leviux. 62. 
Nevill and Hancerton. | 6 

In Treſpaſs for the breaking his Cloſe, the De. 
fendant juſtifies for Common, and preſcribes in the 
Bailiffs and Commonalty of Derby for the Beaſts of 
every Freeman of the Village, and upon Traverſe 


of the Preſcription the Verdi& was given for the 
” Defendant. And after it was moved that the 

Preſcription was not good. Sed Cur. contra: and 
Judgment quod Quer. nil capiat per billam. a 


Treſpaſs for entring his Cloſe and ſpoiling his 
Grafs pedibus ambulando, and taking and driving 


his Beaſt to Places unknown, &. The Defendant 


pleads the Place where is a waſte Parcel of his 
Manor, and that the Beaſts of the Plaintiff were 
there intermixed with the Beaſts of Strangers, 
which had not any thing to do there; and becauſe 
he could not fever the Beaſts of the Plaintiff from 


the Stranger's Beaſts, he drove them together to a 


Pound 


* W nnn Po 


The Lab ok Treſpaſs. 
Pound within the Waſte to ſever them, and did 
there ſever them, and drove the Beaſts of the 
Stranger out of the Waſte, and left the Plaintiff's 
Beaſts in the Waſte. The Plaintiff quoad the 


Plea of the taking and driving the Beaſts, he pre- 


ſcribes for Common, and faith, That immediate] 
after the Defendant had impounded the Cattle, the 
Plaintiff requeſted the Defendant to deliver his 


\ Beaſts to him, which he refuſed: The Dofendant 


rejoins and maintains his Bar, abſque hoc that die G- 
loco alledged by the Plaintiff, the Plaintiff imme- 
diately after the impounding requeſted the Defen- 
dant to deliver them. The Plaintiff demurs. Per 


Cur. I. The Traverſe in the Rejoinder of the 
Day and Place is ill and multifgrious. 2. The 
Replication is all ; for he ought to have traverſed 


the Bar, I. Either that the Defendant did not 


leave the Beaſts in the Waſte after the Severance. 
2. Or, That he might have ſevered them without 


impounding them. 3: Or de injuriz ſu2 propria 


abſque tali cauſa. And then the Defendant in 


this Iſſue ought to have proved the Neceſſity of 
the Impounding: Per Cur. alſo, the Par is good 


without alledging a Cuſtom to drive the Common. 


But where they uſe at a certain time of the Year 


to drive the Common, they ought to preſcribe. 


3 Levinz. 41. Thomas and Nichols. 
; Treſpais for taking and detaining his Beaſts until 
51. paid for their Deliverance. The Defendant 


juſtifies to have a Drift of Common to ſce if it be 


not ſurcharged, and that the Beaſts were there ſur- 
charging the Common for which he took them 
and detained them until 5 J. paid in Satisfaction of 
the Treſpaſs. The Plaintiff demurs, and it was 
ſaid, Thar Preſcription for a. Drift of Common 


_ doth not warrant the taking a Diſtreſs for it unleſs 
he had preſcribed to diftrain alſo. Car, contra. 


This is a thing of common Right for Prefervation 
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n The Law of Treſpaſs. 
FT - 2 „and gave Judgment pro Quer. 
2 N | 


* oy Coy 


euinx. 87. Bromfield and Teigb. 


The Defendant claims Common in Trigmore- | 
Moor for Cattle levant and couchant in Don- 
Cloſe. He ought to aver that theſe Beaſts were 


levant and couchant upon Down:Cloſe, and where 


heought to preſcribe. Popham 201. Fenkin and 


- 


Vivian. | 


Def. juſtifie come Servant le chaſer des avers | 


dur ceo que fuer damage-feſant. Plaintiff repl. & 


' preſcribe pur Common, &c. Def. traverſe le pre- 

ſcription, & Iſſue ſur ceo. 1 Sanders 2 20, 223. 

A Man preſcribed, he was ſeized, and uſed to 

dig. Clay in another's Soil to make Pots. It was 
adjudged void, becauſe whatever Intereſt is claim- 

ed in another's Soil muſt be annexed in Property 

to his own. 2 Keb. 290. cited in Hayward's 
Caſe. | 


The Defendant juſtified for Common. The 


Plaintiff replies he hath an Houſe adjoining to the 


Place in which the Defendant juſtifies for Com- 


mon, and that by Stat. V. 2. c. 46. he took two 
Acres to enlarge his Curtelage, not ſaying it was an 


ancient Houſe. Per Cur. he ought to ſay it is an 
ancient Houſe, and for Habitation alſo, and not 


only for Pleaſure or convenience, as an Hop- 


Ground or Park is not within the Statute, he muſt 


ſay, it is an ancient Houſe, though the Party 


makes no Preſcription, but only a Privilege, and 


there needs no Averment that he left ſufficient 


Common. 1 Keb. 283, 314. Hamerton and 


Neill. x . 
The Defendant juſtifies as in his Free- hold Da- 


mage-Feſant. The Plaintiff replies, by Preſcri- 


ption of Common for all Beaſts levant and couchant, 


c. and avers not that thoſe Beaſts were levant 
and couchant upon the Land; otherwiſe he hath 
not ſufficiengly entitled himſelf. It?s ill upon de- 

| murrer, 


Che Law of Treſpals: 
murrer, but good after a Verdict, by Intendment 
of utendo Communia It ud; Crqyliz. 55 8. Corbiſon 
wee 9 1 2 5 
The Defendant preſcribes in the Lord for Com- 
mon for Beaſts levant and couchant; and juſtifles 
as Servant to the Lord, and entry to ſee the Cattle 
that no Damage happen to them, and he intrando 
trod down the Corn. ibid. Per Cur. It appears 
that the Cattle were not the proper Cattle of the 
Defendant, and he doth not ſay that he put them 
there, and then he ig not Guilty; for a Man may 
not be Guilty of Treſpaſs with Cattle, unleſs that 
they are his proper Cattle, or that he actually put 
them in the Place where. Per Cur. the Plea is ill. 
There is another fault in the Plea, he doth nor 
aver that the Cattle were levant and couchant upon 
the Manor, and Form of Pleading, vide Sanders 
1. 27. Earl of Mancheſter againſt Vale: 
When the Defendant rejoins and traverſeth the 
Preſcription which is found againſt him, the want 
of Averment, ec. are aided by the Statute of 
Teofayles. 1 Sanders 227. Stennel and Hog. 
A Commoner may juſtify for Damage-Feſant, 
but not have Action of Treſpaſs againſt a Stran- 
ger for feeding on Graſs. Keil. Mich. 18 H. 7. 
Ci 2. : | e 
Treſpaſs for digging Turf. The Defendant 
„bleads he is ſeized of an ancient Houſe, and pre- 
1 ſcribes to have ſo much Turf every Year as two 
t 
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Men may dig in a day as belonging to his Meſ- 
ſuage. The Plaintiff demurs, becauſe he ſhews 
not that the Turf was to be burnt in his Houſe, 
and all Eſtovers ought to be uſed in the Houſe ; 
and as it is laid here it might be fold, although he 

© claims it as appurtenent to his Houſe ; and a Cafe 
t vas cited, that a Preſcription to dig Clay in the 
1 IJ Scil of another to make Pots is void. But it was 
[anſwered and reſolved, when the thing is uncer- 
| | cain, 
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fendant preſcribes as Tenant to have ſolam paſtu- | 


Preſcription was adjudged ggod. 1 Levinx. 253. 


dant juſtifies Damage-Feſant in his Free-hold. The 
| Plaintiff replies, and claims Common in the Place 


R 
N 


The Law of Creſpafs. 
tain; is Eſtovers, it ought to be applied to the 

Houſe to aſcertain i but here it is certain enough 
in it ſelf, (vix.) ſo much as two Men may dig in 

a day, and Judgment pro Quer. I Le vinx. 23 1. 
Haywood and Dunington. „ 

Treſpaſs by the Lord of a Manor, The De. 


ram de un cloſe omni tempore anni. The Court 
were divided in C. B. whether the Preſcription 
were good to exclude the Lord, but in B. R. the 


Sir Hen. North and Cor. . 
Treſpaſs for taking forty Sheep of the Plaintiff, 
ita quod per chaſiationem illam they were much 
damnified, and one of them died. The Defen- 


where, c. The Defendant rejoins and juſtifies 5 


by incloſure leaving ſufficient Common for all the 


Beaſts levant and couchant on the Tenement of 


the Plaintiff. The Defendant demurs, for that the 10 


Bar was ill in not anſwering to the dying of one r 


of the Sheep. Per Cur. the Bar is good, and he T; 


need not; for coming under the it quod, it is not 
but for Aggravation of Damages, at leaſt it is cu- 
red by the Replication over. judgment pro Def, 
1 Levins 28 3. Leech and Mildgly. = 
Treſpaſs for taking forty Sheep and chaſing MW Ch 
them, by reaſon of which chaſmg one of them I (cis 
died. The Defendant pleads the Place in which IF cj 
the chaſing is ſuppoſed was his Free-hold, and that 
he leniter chaſed them, que eſt ead? tranſgreſſio. 
The Plaintiff replies, and juſtifies for Common: 
The Defendant rejoins by Incloſure. The Plain- 
tiff demurs. It was urged for the Defendant, that 
the Bar is not good, becauſe he doth not anſwer to 
the chafing of the Sheep, for he ought to have 
traverſed it, Per Cur. the Plaintiff relies by his 
e „„ "TREO 
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Replication upon the Common, and waves the 
chaſing the Sheep, &*c. and therefore good 
enough. Judgment pro Quer. Raym. 185. 
IT ,reſpaſs inter alia, for breaking his Cloſe and 


digging four Cart Load of Stones, and carrying 
them away, and converting them to his own Uſe. 


The Defendant as to all præter breaking of the 


Cloſe and carrying away the Stones, pleads Non 
culp. and as to them he preſcribes to enter and dig 


Stones for the Reparation of his Houſe and Fences, 
which were out of Repair. On which the Plain- 
tit demurs generally. It was faid the Plea is not 


ſufficient, for that he doth not ſay he uſed them 


for Repairs, or at leaſt penes ſe retinet ad repa- 


rand. otherwiſe it may be he had ſold them, tho? 


at firſt he dug them and carried them away for 


ſucch an uſe. And the Juſtification was held not 


- ow 3 Levinz. p. 323. in C. B. Danby and 
TW þ c-o3 or OO EEE | 
I have not made any References to the old Pre- 
ſidents, becauſe Mr. Townſend is very large in that 


Title. So in the Title Preſcription pur Chimiz. 
Townſ. Tab. 294, 295, 296. 7 i 


By Preſcription, vide Common, Cc. 


Treſpaſs for taking and carrying away his 


Cheeſe. The Defendant juſtifies for that he was 


ſeized in Fee of Chipping Sudbury, and of an an- 
cient Market there every Thurſday, and that he, 
and all thoſe whoſe Eſtate he hath, had uſed to 
have a Penny for every hundred Pound Weight 


of Cheeſe expoſed to be fold in the Market, in the 
Name of Pitching-Penny,and on denial, to diſtrain; 
and that for the ſaid Penny for an hundred pound 


Weight, Cc. being demanded and not paid, he 
diſtrained. On Demurrer Exception was taken, 
That the Defendant had not made ſufficient Title, 


P not 
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The Law of Treſpaſs. 
not having alledged Uſage, time out of memory, 
but only by all thoſe whoſe Eſtate he hath: and 
of this Opinion was the whole Court. Sir Tho, 


Fones, 227. Goodwin and Brookes. 


De Chymin, a Way. 


The Defendant pleads for one Parcel he was 


ſeized of an Houſe and thirty Acres of Land in C. 
and preſcribes to have a Way over them to his 
Common in Barningham : and for the other Par- 
cel, preſcribes that he and all theſe whoſe Eſtate 
he hath, uſed to have a Way for Pack-horſes unto 
the King's High Way leading to N. and Iſſue 
upon theſe two Preſcriptions, and found pro Quer. 
and good : For though the proper Uſe of a Way 


be ro ſome End, and that ought to be ſhewn; 


yet if it be only that he had a Way over the Clo. 
ſes of the New Aſſignment, and no Place or End 
thereof is pleaded for what Cauſe, or to what other 

lace, and Iſſue is taken upon the Preſcription and 
found, the Preſcription is good. And though he 
mention not any Place where the Common lies, 
yet the Tryal is good; yet it may be intended to 
lie in B. Hutton p. 10. Coble and Allen. Alter 
Verdict it is aided. Vide Cro. Eliz. p. 427. Brag 


and Banning. 


Treſpaſs quare clauſum fregit. The Defendant 
pleads that the Manor of C. is an ancient Manor, 
and that infra dict. Maner. is a Cuſtom that every 
Tenant ſhall have a Way over the Place where, 


c. It's an ill Plea, 1. Becauſe it appears not the 


Place where, is within the Manor. 2. It ſhould 


be «/7 fuer habere. Siderfin Hill. 16 & 17 Car. 2. 


Cornelius againſt Taylor, vide infra. 
The Defendant pleads Preſcription pur un drift 
Way, in per & trans clauſum quer. 1 Brown 362. 


Preſcription 
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The Lab ok Treſpaſs. | 


\, Preſcription for a Way belonging to a Piece 
ol Meadow of one F. qui habuit viam pro tenenti- 
bus & firmarijs ad cariand, & fugand. a tempore 

i falcationts uſq; ver, &c. & averia in utenda via 

herbam & contra volunta- 


tem Def. 1 Browne 377. 


Fuſtification al Nowel Aſſgnment pur Chymin 
_ Rogation-Week, 1 Browne 379. Abſque hoc quod 
 eft culpabil.* ante vel poſt talem diem. | 


In Treſpaſs for entring a Cloſe in N. the De- 
fendant juſtifies quod Manerium Coldnorton eſt au- 


tiquum Manerinm, & quod talis habetur conſue- 


tudo infra Manerium quod quolibet inhabitans ha- 


| beret viam per & trans the ſaid Cloſe to the Ferry. 
The Plaintiff demurrs becauſe the Cloſe appears to 


be out of the Manor of C. & quilibet inhabitans 
haberet is no ſufficient Averment, to which the 


Court agreed; it ought to have been, That every 
Inhabirant within the ſaid Manor of C. hath had 


and uſed a Way over to N. &c. 1 Keb. 836. 
- Cornelius and Tapor. | 


Fuſt iſtcatio quod ultra trans & ſuper prad. claus 


ſum de novo aſſignar” fuer 3 communes vie pede- 


ſtres & quod Def. tempore quo ambulabat in viis 
pred. Repl: proteſt. quod non fuere 3 vie pedeftres 


prout, &c. pro placito quod Def. clauſum fregit G 


berbam ibid. creſcen' extra wias pre. pedibus ambu- 


Indo conculcavit, &c. Rejoind. per manutenent iam. 


Placito. Surrej. quod Def. clauſum fregit extra vias 
pred. Iſſue inde. 2 Browne 255. | 

Def. quod locus in quo, &c. fuit terra vaſta, & 
preſcribit pro Stannar fodere trenchias ad prove- 


bend. aquarum curſus ad opera Stannaria quotieſ- 


cunque operantiur in eiſdem & dummodo terre mors 
& vaſta vaſtat? ſunt & non clauſa. 1 Brown. 369. 
Quod quilibet tenens cuſtumar. conſuevit habere 
pro je & ſervien ſuis viam tam equeſtrem, &c. 
ed carriand. & recarriand. &c. per & trans 
4 locum 
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Mr - The Law of Treſpaſs. 
locum in quo, &c. Et quia Quer. ineluſit locum in 
quo, &c. cum quadam janua ſecat. &c. Def. ut 
fer vient, &c. Fanuam præd. fregit. Repl. de 
injuria ſua propria, & traxerſe le Cuſtom. Rej, 
quod talis babetur conſuetudo. Et Iſſue ſuperindt. 

2 Browne 248. 1 ²· 

The Defendant claims a Way from one Village 
to another by Preſcription, and the Viſue 15 out of 
two Villages. Exception was, That there are in- 

tervening Places between the two Villages. But 
per Cur. it is ſufficient if the terminus a quo & ad 
quem be joined, and the two Villages ſhall be in- 
tended to have conuſance whether a Way or not. 

Treſpaſs for treading down his Graſs, breaking 
and pulling down his Gate, and entring his Cloſe 
called the Yard, and breaking his Hedges. The 
Defendant, quoad the breaking the Hedges, pleads 
Non Culp. and for the reſidue juſtifies for a Pal: 

| ſage by and through a Yard, and that at the time 
quo, & c. there was a Gate put upon the Paſſage, 

ſo that he could not paſs with his Beaſts, by which 
he broke and pulled down the Gate, and in paſſing 
trod the Graſs, aliquantulum which is idem reſidu 
um, of which he complains. The Plaintiff replies, 

- that this is not idem reſiduum of which he com 
plains. The Defendant demurs. It was objected 
that he may not juſtify the pulling down and 
breaking the Gate, not having ſhewed that it was 
lockt or nailed to that he could not paſs. But per 
Cur. having pleaded that the Gate was ſet there ſo 
that he could not uſe his Paſſage, ſhall be intended 
locked or nailed, or the Way fo ſtraitned fo as he 
could not paſs ; and the Plea is good: and the Re- 
plication ſo general is idle and vain. 3 Levinx. 92. 
Sprig and Neale. | 

' "Lreſpaſs quare clauſum fregit, & berbam ſuam 
depaſt. The Defendant pleads, That J. R. diu 
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4 The Lab of Treſpaſs. Wes 
ant the Treſpaſs, was ſeized of an ancient Meſ- 
ſuage cum pertinentijs, and preſcribes for Common 
of Paſture in the Cloſe of the Plaintiff for his Beaſts 
levant and couchant upon the ſaid Mefſuage cum 
pertinentijs and makes Title to the Wife of R. for 
ber Life, who had entred, & adbuc ſeiſita exiſtit, ; 
and conveys to himſelf the ſaid Meſſuage at the 
Will of the Wife, and juſtifies utendo communia 
præd. The Plaintiff demurs, becauſe the Preſcri- 
ption is not good; for Beaſts cannot be ſaid levant 
and couchant upon a Meſſuage. Per Cyr. the Pre: 

| good; for this is not Common appen- 
dant but æppurtenant, and ſuch Common is uſual 
in the County of Lincoln and other Counties; & 
adbuc ſeiſita exiſtit is a good Averment of the 
Woman's Life. Sir Tho. fones 227. Scamler and 
Fobnſon. TID. 

In Treſpaſs for breaking his Cloſe. The De- 
fendant juſtifies to have a Way by Preſcripticnover 
the Land in which, Cc. for carrying off ſuch 
Tithes aſque ad Rectoriam de D. from ſuch a 
Place. It's an ill Plea, there ought to be ter mi- 

nus 4 quo, & termin ad quem; and the Word 
Rectoria, which ought to be ter minus ad quem, is 
uncertain; for it conſiſts of divers things, as 
Glebe, Tithes, ec. but he ought to have faid, the 
Parſonage-Houſe, or other Place certain. And 
the Caſe was, the Rectory conſiſted only of Tithes, 
and the Tithes uſed to be lett to Farm to divers 
Perſons, who have carried ſuch Tithes to their 
own Houſes, and the Defendant is one of the 
Farmers of the Tithes. By Wray, if the Caſe be 
To, it ought to be pleaded in this Nature, Thar 
F. S. is ſeized in Fee of the ReQory of D. and 
that time out of Mind he and all thoſe, Oc. have 
uſed for them and their Heirs formerly to have a 
2 Way to carry their Tithes from ſuch a Place over 
Jiu the Land where, Cc. unto ſuch an High Way, 
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14 The Law of Treſpaſs, 
and name a Way which is next to the Place where 
the Treſpaſs was done (ſuppoſe he ſhould preſcribe 
to carry them over, ec. to his Barn belonging to 
his faid Rectory, or to the Parſonage-Houſe.) 
Go RS 
A Preſcription is fri; Furs; therefore if one 
preſcribes habere viam tam pedeſtrem quam teque- 
ſtrem cum omnibus carriagijs, by this Preſcription 
| he cannot have a Cart-way ; it's better to preſcribe 
hgbere viam pro omnibus carriagijs generally, 
without ſpeaking of Horſe or Cart Ways #3, Leon. 
1 SS : _ 
« he Defendant juſtifies by a Way. The Plain- 
tiff replies he went out of the Way. It's a good 
Replication; it is confeſſed and avoided. Litt. 


Wehe „ 2 oe 3 a TS RS 

he Defendant juſtifies by Preſcription to have 
a Way over ſuch a Cloſe, The Plaintiff replies, 
T hat he drives his Cattle extra diam. The Ai- 

ſignment of the Treſpaſs cut of the Way is a Tafh- 
cient Confeſſion of the Way; and the Way ſhall 
not be intended through all the Cloſe. Litt. Rep. 
180. Weſt and Phillips. 1 
In Trefpaſs for breaking his Cloſe, the Deften- 
dant juſtifies by reaſon of a Way from his Houſe 
through the place where, uſq; altam viam regiam 
in Parccy. de D. vocat. London-Road. Iſſue was 
joined upon the Way, and found for the Plaintiff. 
It was moved, there was no Iſſue joined, for'the 
uncertainty of the Terminus ad guem, whither this 
Way ſhould lead, and one that juſtifies for a Way, 
if he alledgeth the Way from whence and to 
which, and that it leads over the Place where, it 
is ſufficient, though he miſtake the other mean 
Paſſages, But per Cur. in regard it is found that 
he had a Way over the Place where, it is not | 
gꝛaterial to the Juſtification where it leads, it being & 
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The Lam of Treſpaſs, | 


after a Verdict, and ſo cured by the Oxford Act. 


1 Ventr. 14. Clarke and Cheney. | 
Treſpaſs quare clauſum fregit & diverſa onera 
equina of Gravel had carried away, per quod viam 
ſuam amiſit. It was moved in arreſt of Judgment, 
That the diverſa onera equina was uncertain, and 
then mentioned the loſs of his Way, and ſets forth 
no Title to the Way, nor ſets forth any Certainty. 
Per Cur. after a Verdict yet the Exceptions are 
material. 2 Ventr. 73. Blake and Clatiee, 
Action for Treſpaſs done with his Cattle in two 
Cloſes of the Plaintiff's, the one called the C. 
Cloſe, and the other the M. Cloſe. The Defen- 
dant pleads the C. Cloſe is next adjoining to the 
M. Cloſe, and that the A. Cloſe is next adjoining 
to a Meadow-Cloſe, and that he and all the Occu- 
piers of the Meadow-Cloſe have uſed fugare G 
refugare averia ſua flom the Meadow-Clole to the 
M. Cloſe; and from thence to the C. Cloſe; and 
lays an Eſtate in himſelf at Will in the Meadow- 


" Cloſe, &c. The Bar is not good, becauſe the 


Cuſtom alledged by the Defendant is only to do a 
Wrong. 3. Bulſtr. 326. Turner and Denning. 
A. hath a Way over B.'s Ground to Blackacre, 
and drives his Beaſts over B.?s Ground to Black- 
acre, and then to another Ground beyond Black- 
acre. - It's a Treſpaſs; for by this means the 
Plaintiff might loſe the Benefit of his Land, if the 


Defendant purchaſe a thouſand Acres next adjoin- 


ing to Blackacre. Mod. Rep. 199. Howell and 
King, © | 7 


By Tubes. 


Treſpaſs for breaking his Cloſe called B. and 
ipoiling his Graſs pedib/15 ambulando, & cum equis 
& plauſtrs, and taking and cutting his Graſs ad 

fl c. & feni of the Plaintiff, viz. 5 
. P 4 carectat. 
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216 The Law of Treſpaſs, 
carectat. ad walenciam, &c. The Defendant, as II / 

to all. præter fraction. clauſi, and ſpoiling the 6 

Graſs podibus ambulando, & cum equi & plauſtris, ih t 

Non Culp. and as to them he juſtifies, becauſe he 

is ſeized of the Tithes of Hay ex eod" clauſo pro- 

venien. & quia fenum (videlicit) 5 carectat. feni 

pred. pro decimis feni ejusdem elevati fuer. ſepe. 

rat. he entred the ſaid Cloſe to carry away the ſaid 

Hay, & pedibus ambulando, & cum equis & plau- 

ſtris, &c. ſpoiled the Graſs dampnum tam modicum 

quam potuit faciend* que ſunt ead. &c. The Plain- 
FX riff replys, That the Defendant took the Graſs cut 
by the Plaintiff, and made this into Hay upon the 

Land, & aſport. 5 carectat. feni of the Plaintiff 

in narratione cepit & aſporta vit, abſq; hoc, that 

Fuerunt 5 carettat. feni in clauſo pred. pur Tithes 

ſeperat. as the Defendant had pleaded. The De- 

fendant demurs ſpecially, becauſe the Plaintiff tra. 

verſeth the Quantity of the Hay ſeparated for 

Tithes, which is not traverſable; and of that 

Optnion was all the Court: For the Defendant 

having pleaded Non Culp. to all præter the ſpoiling 

of the Graſs, and juſtifies by entry and taking his 

Tithes of Hay'; this is good be the Tithes carried 

in one or two Carts, and it was lawful for the 

| Defendant to make the Hay upon the Land after p 

it was ſeperated. Judgment pro Quer. 3 Levins. 80 

228. Pain and Breg bam. 5 Ph 
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For Eſto vers and Turbary. 


1 
| | uf 
' Preſcription to have ozznes Spinas, &c. to be J 
employed and ſpent in ſuch a Meſſuage. This is T 
not properly Eſtovers; for Eſtovers is but to m 
Parcel of the Wood. Netw. p. 188. Dewclaſſe and T 
Kendall. : ba 
Treſpaſs for cutting down four Oaks. The 
Delendant preſcribes babere-rationabile elowveriam 3: 
| ſuum 


was naught. Quod mirum ! 


Fy 


The Law of Treſpaſs; 
ſuum for Fewel, ad libitum ſuum capiend. in bof= 
cis ſubboſeis & arboribus ibid. ereſcentibas, and 
that in quolibet tempore anni but in Fawning time. 
„Abe Plaintiff replies, That the Place where, 
c. is within the Foreſt of, Oc. and that the 
Defendant and all thoſe whaſe Eſtate, &c. habere 
conſueverunt rationabile eſtoverium ſuum de boſcis, 
&c. per liberationem foreſtarij & non ad exigen- 
tiam petentis, The Defendant demurs. Exception 
was taken to the Bar, becauſe he hath not ſhewed 
that at the time of the cutting it was not Fawning- 
time, for at the Fawning-time the Preſcription did 
not extend to it; and it was held a material Ex- 
ception. But the Replication is ill; for he ought 
either to have pleaded Lex Foreſtæ tali eſt, &c. 
or elſe he ought to have traverſed the Preſcription 
of the Defendant, Had the Plaintiff in his Repli- 
cation ſhewed Lex Foreſt, &c. then the Pre- 
ſcription of the Defendant had been. anſwered 
without any more; for none can preſcribe againſt 
a Statute. Judgment on the Replication was given 
againſt the Plaintiff. 2 Leon. p. 209. Ruſſe! and 
Broker's Caſe, though the Defendant's Plea in Bar 
Jjuſtifie by Preſcription to have Eſtovers to re- 
pair the old Houſes or building of new, adjudged 
good by three againſt Williams. Co. Fac. 25. 
Counteſs of Arundel verſus Steere. 1 
Treſpaſs for burning the Plaintiff's Turves. 
The Defendant juſtifies that the Turves were 
upon the Land where he had Common (and ſhews 
Title to it). and for Damage-Feſant he burnt the 
Turves. The Plaintiff demurs, and had Judg- 
ment: for the Defendant may not burn the 
Turves for this Cauſe. Sir T. Jones 192. Brom- 
ball and Norton. | 5 
Preſcription pur Eſtovers. Tompſ. 3 18, 327, 


329, 410. | | 
2 | Fuſt ifica- 
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The Law of Crelpaſs. 
Fuſtification pur Eftovers per Preſcription, 
Winch. p. 1115. vide Cro. 2. 25. Counteſs of 
Arundel's Caſe. | 
Per Preſcription pro Eftovers. Repl. Quod like. 
rum tenementum premiſſorum eſt in quer. 2 Brown 
| 71 Treſpaſs for entring and digging his Land. 
The Defendant pleads he is ſeized of an ancient 
Meſſuage in D. and that he and all thoſe whoſe 
Eſtate, &c. have had fourteen Days Delf of 
Turves in the Place where, & c. tanquam ad 
Meſſuag. præd. pertin. On Demurrer the Barr is ill, 


becauſe he ſaith not the Turves were to be burnt 


or ſpent in the ſaid Meſſuage. Sid. 354. Hayward 
and Canningion. 2 


Waifs and Eſtrayes. 


Def. juſtifie captionem equi ut extra bur. infra 
Precinct. Manerij. 1 Browne 374. Per Preſcript 


Tompl. 420. 


An eſtray Colt may be fettered if he be. wild. 


| If the Lord make not Proclamation in convenient 
time, the Poſſeſſion of an Eſtray becomes tortious, 


and the Lord may not keep him for the Year elſe- 


where than in the Manor. Winch, Rep. p. 67. 124. 


Pledall and Goſmore. 

Quod cepit juvencas ut extrabur. infra maner. 
in quo ipſe babuit extrabur per preſcription. & 
fecit proclam. earundem in 2 villis mercatorijs per 
2 dies, & quod quer. non venit ad clamand. infra 
diem & annum. Replic. de injuria ſua propria, G. 
traverſe le Preſcription. Ra. Entr. 63 8. Town. 
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The Law of Treſpaſs, 


1 Des Incloſures. Bar by Default F Iucloſures. 


Treſpaſs in Great Long Mead with a Cont inu- 


ando. Det. Proteſtando that the Treſpaſs was not 


continued modo & forma, &c. pleads, That at the 


time of the Treſpaſs he was 2 of a Cloſe 


called MWoodtend for a certain Term then and yet 

to come, to a certain Cloſe called Little Long 
Mead, contigue adjacen, and the Great Long 
Mead lies contiguous to Little Long Mead, and 

that the Plaintiff was tempore quo, &c. poſſeſt of 
the ſaid Cloſes called L. and G. for Years, and 
that the Plaintiff pred. tempore quo, &c. debuit re. 
tarare facere & manutenere ſepes, &c. tam inter 
l Cloſe vocat. Woodend, and the Cloſe called L. 
25 between L. and G. and the Defendant poſuit 
averia in Woodend to feed, and avers, That the 

Plaintiff tempore quo permiſit ſepes inter le Cloſe 
vocat. W. and the Cloſe called L. and G. in quo 
for default of Reparations remanere aperte confract. 
& minime reparat. per que, &c. Two Exceptions 
to this Bar; 1. The Defendant ſaith he was poſ- 
ſeſt of Woodend- Cloſe, but doth not ſay of what 
Leaſe and for what Time. Per Car. he need not; 
the Intereſt of that Cloſe is not in queſtion, but 
itt collateral, and inducement : For be he ſeized 
by Title or Tort, the Poſſeſſion of the Land is 
ſufficient to juſtify his putting in his Beaſts. 2. He 
faith, Quod quer. debuit reparare, &c. and ſhews 
not by what Title or what Sort, as Covenant or 
Preſcription. Per Cur. non allocatur. Diverſity, 


| where a Right of Incloſure to charge an Inheri- 
| tance is in Queſtion, there the Right muſt be 


ſhewn, as in curia claudenda, and where it goes 
only in excuſe of a Tranſ. hac vice. Nelv. p. 74. 
Faldo and Ridge. | | ; 


Defendant's 
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Che Law of Treſpaſs, 
Defendant's Plea not good: For he pleads 3 
Preſcription where it ought to be a Cuſtom, that 


the Occupiers of the Land ought to make the 
Fences, and he ought not to preſcribe in the Per. 


ſon. Stiles Rep. 5 38. Baker and Andrews. 
One had. encloſed two Acres of Common (where 
the whole Common was but three Acres) for to 


enlarge the Curtelage of his Houſe (without ſaying 
it was an ancient Houſe) and ſo juſtifies per Stat. 
I. c. 46. Per Cur. it doth not appear that it was 


for his neceſſary Reſiance, and he may not encloſe, 


Siderf. p. 79. Nevill and Hamerton. 


* 


H. ſeized of Bl. that ought to repair againſt 3. 
yet if the Cattle of A: come through the Lands of 
B. in Treſpaſs by H. A. cannot plead default of 


Repair in H. 1 Keb. 186. in Parnell and Roues 
Caſe, CEP: | : 


If the Defendant plead this Plea, he muſt have 
ſome Intereſt in the "adjoining. Ground, as being 


Leſſee for Years or at Will, or having Common, 


or having his Cattle there to tack, or having leave 
to put his Cattle there, and the Cattle muſt g9 
into the Plaintiff *s Ground of themſelves. : 
If he plead there was no good Incloſure, he muſt 
ſhew that the Owner (time out of mind) did uleto 
incloſe it, and it will be a ſufficient Proof to main- 
tain his Plea, that the Mounds were bad at the 
time, though it cannot be proved the Cattle went 
in, for that is preſumed. Dier 365. Bro. Trey 
136, 148, 192, 255 345. 

Treſpaſs for entring his Cloſe, and taking and 


impounding the Plaintiff's Oxen. The Defendant 


pleads Sir H. V. was ſeized in Fee of a Cloſe called 


 Low-Leaſon, in Poplor, being the locus in quo, «cM 
and demiſed the ſame to the Defendant for 99 


Years, determinable upon three Lives, and juſtifi 
the taking Damage-Feſant. The Plaintiff replies 
and confeſſeth the Seifin of Sir H. J. and the mY 

© Rt] ; 
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The Law of Treſpaſs. 
but further faith, That Sir H. V. was ſeized. of 
another Cloſe called Bownes, adjoining to Lox- 
Leaſon-Cloſe, and a Cuſtom in Poplor, that the 
Occupiers of Low-Leaſon-Cloſe ought to repair 
the Fences between the two Cloſes : That the Fen- 
ces were out of Repair, and- that the Cattle went 
into the Defendant's Cloſe pro defectu ſepium. Iſſue 
on the Cuſtom, and Verdict pro Quer. Per Cur. 
the Cuſtom if good is extinguiſhed by the Unity 


of Poſſeſſion, and the Cuſtom being laid in the 


Occupiers is good; or it may be laid in thoſe that 
have the Inheritance. Raym. 192. Bolus and 
Henſtork. g 0 N 
That the Cattle went out of the High Way for 
want of Repairs of Fences, is a good Juſtification ; 
but if they go further into another's Ground, 
whoever is to repair, it's a Treſpaſs. 3 Keb. 388. 
The Defendant juſtifies Damage-Feſant. The 
Plaintiff Replies, That his Cattle eſcaped into a 
Cloſe called Vicars, in which he uſed to have 
Common by cauſe of Vicinage, and thence eſcaped 
into the Defendant's Grounds, into the locus in 
quo, &c. in default of Repair by the Defendant, 
who by Preſcription oughr'to repair againſt Vicars- 
Cloſe. Per Cur. this is a ſufficient Excuſe of 
Treſpaſs : and ſo where-cver the Party hath Way 
or ſpecial Privilege, as our of the common High 
Way into adjoining Grounds, in default of the 
Owner's repair. 2 Keb. 4.17. Baynard and Smith. 
Vide plures Referentias ad Preſident. 'Townl, 
Tab. 530. 

| R EU. 


Wax wrecked and caſt on a Manor, not liable 
to Tonage and Poungage. Vaughan Rep. 159. 


Tuſtif. Def. ut Ballivus cepit bona in narratione 
ut Wreccum Maris, 2 Browne 177: 


Ra. Ent. 684. bis. Title to Wreck pleaded. 
; | De 
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' 2 Bulſtr. 255. Fowler and Seagrave. 


though the King pardon the Offence, yet the 


Che Law of Crelpaſs. 
Of Chaſes, and Parks, and Warrrens. Vide ſupra, 


Treſpaſs quare clauſum & liberam Warrenam 
fregit, &c. The Defendant juſtifies, the Lord 
made Coney- Burrows; and the Sheep fell into c 
the Holes, Oc. and the Defendant chaſed the { 
Coneys, and digged down the Burrows, and filled p 
up the Holes. It's not a good Juſtiacation ; hen 
ought to have confeſſed or avoided the "Treſpaſs; 
and the Defendant cannot juſtify the killing the 
Coneys, and this Plea confeſſeth he had a fre 
Warren. 2 Bulſtr. 116, 117, Carrill and Pack. 
In Action of Treſpaſs, per Cur. when a Man 
claims a Warren infra omnes terras Dominicale, 
he cannot extend this into the Land of Free 
kolders; for none ſhall enlarge his Charter. Aliter 
where he claims the Warren by Preſcription, 


In Action ſur Stat. de Malefactoribus in Parcy, 


Party hath Remedy for the Wrong. More 157. ien 
| Os an 
De *Piſcharijy. ©. ul 

dif 


Treſpaſs quare Piſchatus fait in ſeperali Piſcha I! 
ria. The Defendant faith the locus in quo wil Ty: 
an Acre of Land covered with Water, which wa f ! 


Fo his Free- hold. Good Plea. 8 H. 8. But Horl. Ter. the 


ig Hr et ii. ede, 

The Defendant juſtifies in Aſſault and Battery, 
as Servant to J. S. becauſe the Plaintiff came to 777 
Fiſh in the ſeveral Piſchary of his Maſter. judg - ¶ be 
ment given pro Def. and Error. x. Whereas the it m 
Defendant had intitled his Maſter to the ſeveral, 5 
Piſchary by the King's Letters Patenrss he had Far 
not ſhewed that the King was ſeized of it in jure 


Coronæ, and fo it might be the King had no 
| Power 


if 


The Lab of Treſpaſs; 
Power to grant it. 
Letters Patents. as he ought, becauſe he derives a 
Title by them. Stiles Rep. 15. Jones and 
Young. TR 5 


to counted on, but ſuch Evidence might be given of 
he ſuch a Piſchary by Meets and Bounds. If the 
dM Plaintiff derive a Title as high as the Abbeys, he 
he MW: need not ſhew any Patent from the Crown. 1 Reb. 
6; 290. Sir Chr. Guiſe's Cale. 15 Wt; 
the The Defendant preſcribes pur un Water-Courſe 
reel tro Piſcatione in Stagno. Tompſ. 323, Vide 
: Townſ. Tab. 299. e 
an | | 
es, Of Fairs, Toll. | 
*. 8 . A 2 
16 Juſtification by digging Soil and ſetting up 
on, Hurdles in a Fair. Sid. p. 291. Popham and Wool- 
cut. . opt E 
The Defendant juſtifies the taking a Cow, 
the That the Biſhop of D. had a Fair by Letters Pa- 


7. W tents with Toll, and that the Plaintiff ſold Hides, 
and the Defendant demanded 1 d. for Toll. It's 
ill, Here is no Grant or Preſcription laid for 

I diftraining, and Toll is againſt common Right. 

54. 1 Keb. 342. Harris and Hawkins, Tompſ. p. 426. 

was Townſend. Tab. 299 

wal In Treſpaſs for driving the Beaſts of the Plaintiff 

Ter. the Defendant juſtifies by Preſcription for Toll 


over ſuch a Manor. Per Cur. Toll may be ap- 


TY, purtenant to a Manor as well as any other Profic 


to apprender, and a thing that lies in Grant cannot 
dg · ¶ be claimed by a que Eſtate directly in it ſelf, but 
the it may be claimed as appurtenant to a Manor, by 

a que Eſtate in the Manor, Mod. Rep. 231. 
had James and Tobnſen. AN 


no Treſpaſs 


2. He doth not ſhew the 


A ſeveral Piſchary uſq; ad filum aquæ cannot be 


a 
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© Che Lam of Treſpaſs; 


3 Treſpaſs quare Piſc?ts ſuos cepit in ſeperali Piſ 
charia: + Verdict pro Quer. It was moved that the 


Plaintiff ought not to have called them Piſces ſuos 


unleſs they had been in a Trunk or Pond. In 
Action for taking of Coneys in a Warren, he 


ſhall not ſay, Cuniculos ſuos. Sed per Cur, it might 
be intended a Stew-Pond, which is a Man's ſeve. 
ral Piſchary, and it ſhall be intended good after « 
Verdict. Otherwiſe upon a Demurrer, by Reaſon 
of the Local Property. 1 Ventr. 122. Polexfin 


and Criſpin. 


Bar by Ancient Demeſne. 


In Treſpaſs vi G armis, though the Free- hold 


come in Debate, yet ancient Demeſne is no Plea; 
the Iſſue is upon the Tort. Hob. p. 47. in Cox 


and Barnſley's Caſe. 5 
In 5 Rep. 105. Alden's Cafe. If Treſpaſs be in 
the King's Court where the Realty comes in De- 
bate, Ancient Demeſne is a good Plea. As in 
Treſpaſs for Trees where the Defendant claims 
the Free- hold. a | 

But in Treſpaſs whereunto the Defendant upon 


the new Aſſignment pleads Not Guilty, and upon 


ſpecial Verdict it is found that the Land in queſtion 
is Ancient Demeſne, and the Plaintiff recovered 
40 J. in C. B. and the Sheriff extended the Land, 


and good, Hob. p. 47. Cox and Barnſley. 


Ancient Demeſne is no Plea upon the Stat. 5 R. 
2. c. 7. though the Free-hold come in debate, Hob. 


47. becauſe Damages are only to be recovered. 


None may plead this Plea but che Terre tenant. 
. FI. . | 


If a Treſpaſs be in the King's Court where the 
Realty may come in debate, ancient Demeſrie is a 


good Plea; as for cutting Trees where the Defen- 
dant 


a 


The Lam of Treſpaſs. 225 
dant claims Frank-Tenement : otherwiſe it is no | 
Plea. 6 H. 4. I. . 

Trranſ. pur aſportatione un pecie Corii quod Def. 

diftrinxit ill. pro telnet. en un faire erect. per Letters 

Patents. Repl. quod Quer. fuit inhabitans infre 

villam de antiquo Dominico Coronæ Angliæ tent. 

& quod præd. pecis Corij fuit de proficurs tene men- 

torum ſuorum ibid. Rej. Def. maintain ſon decla- 

rat. & traverſe quod fuit de proſicuis tenementorum. 


Tompl. 303. | 
Ancient Demeſne pleaded, Tompſ. 357. Repl. 
Fine levyed per quod terres deven. Frank-fee. 


Tompſ. 348: Repl. Quod Clauſum in Nar non 
continetur in Fine. ibid. Rej. Quod quidam im- 
petravit Breve de recto Clauſo de terris pred. & 
il. proſecut. fuit in Curia Manerij pred: Ideo non 
fur” Frank-fee. ibid. 
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0 AP. XVII. 


* _ in T1 reſpaſe. concerning Goods uy 
Chattels, ; 


F „ 


12 Shall now ſpeak ſomething as to Juſtifications | 
4 2nd Bars in Treſpaſs concerning Goods, Ge. 
and they are | 


Bars i in Title, or r qua Title, as 


Property, 2. At Impignoration, 

Sale, [ Alowancely Lau, 5 
Gift, By Cuſtoms or t 
8 in Satisfaction, Tn. 60 


Orc elle Joes by way of Excuſe, as 


| For Neceſſity, 
Execution. of Law. 


By Property. 


Quid Def. poſſeſſionat. fuit de binis & dat co- 
lorem, &c. Repl. & traverſe quod proprict as fat 
Def. Ra. Entr. 632. 
DQuod proprietas bonorum fuit Quer. G H. qui 
dedit purpartem ſuam Def. Ra. Entr. 6 $3: 


of Property and Polleſon Vide $ parſi 7m per tit. | 


Duod proprietas averiorum & bonorum fuit 
euidam F. qui ea deliberawit cuſtodiend. M. na- 
rivo quer. extra cuj us poſſeſſian quer. ea cepit. Rep!, 
oe proprie tas inde fu ä M. & eue, 

quo 


* 
d 


The Lab ok Treſpats. 
quod proprietas inde fuit prædict. F. Ra. Entr. 


637. vid. Ra. Entr. 606. 


4 
- 
7 


| Quer. Hern 676. Ra. Entr. 568, 614. 
Tran. de bonus capt. quod F. poſſeſſ. de bonis ac- 


buorum fuit Quer. & traverſe quod propriet as fuit 
„ % 24 5 

ns Vide plurs Ra, Entr. 637, 646, 653. 

* 


By Vendition. 


didit Ra. Entr. 675. | 
2 D. poſſefſionat. de equo vendidit eum Def. 
„ aperto mercato. Repl. Quod T. Poſſeſſionat. de 
equo dendidit cum Quer. & traverſe. Ra. Entr. 
67. Vet. Intr. 100. N em 
Quod proprietas equi fuit Def. quouſq; fait capt. 
fer malefattores ignotos, & qui poſtea venit ad 
manus Quer. extra cuj us poſſeſſionem Def. illum 
cepit, Repl. Quod Quer. emebat enm in aperto 
Wes ſolvit tolnetum pro cod. Ballizo Ville; 
BI. | | | 
In Trefoaks if the Defendant plead a Vendition 
in Market overt, this is g80d Withour giving Co- 
6% bur, though he faith a Stranger was poſſeſt of 
fut tbeſe as of his Proper Goods; contrary to 12 Ed. 


4 5, 6. 10 Rep. go. b. Liferd's Caſe, 1 Ro? 


1% Rey. p. 273. Biſſe and Tier. „ 

In Treſpaſs the Defendant pleads he bought the 
W Goods in Market overt of one F. O. The Plain- 
Wilt replies, the Sale was by Covin between the 

Defendant and J. O. generally, without ſhewing 
any thing eſpecially of the Covin, and good. 
Flowd, Com. 46. a. 55. a. Wimbiſb and Talbot. 


j 


Q 2 e 


Quod proprietas averiorum fuit Def. & non 


commoda vit ea Quer. pro menſe. Repl. propriet as 


Quod Quer. dendidit bona Def. Rep 7 Nun x . 
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. Quod Quer. per Servient. vendidit averia Def. 
9 qui ea abduxit. Repl. De injuria propria, & tra. 


4 
* 


verſe le Sale. Ra. entr. 675. N 
Treſpaſs for taking away his Cattle. The De. 
fendant pleads he bought them in a Market overt, 
Demur, becauſe the Defendant doth not ſhew 
what Day the Market was kept, nor whether it 
were out of Lent, according to the Patent for. 

| keeping of the Market. This ought to have been 
averred in the Plea, per Cur. Stiles Rep. p. 117. 
Marſhall and Porter. n 


2 
Per Done. 11  _ 
| | | , 
 Dued Quer. dedit vinum Def. per quod cepi. 
Repl. De injuria ſua propria, & traverſe le Don: 
Ra. Entr. 636. os: 
| Pro bonzs aſportat. The Defendant makes M- 
i Title to himſelf as Executor, and gives Colour o 
br the Plaintiff by a former Will. Repl. uod am 
_ fecit tale 2 Teſtamentum, pro placito que lt 
1 | Teſtator done eux 4 lui, & iſſue ſur le done. Winch, 
" Entr. p. 1115. Ra. Entr. 641. _ 5 


Done pleaded by S. Repl. That F. S. died poſ. * 
ſeſt, and the Plaintiff adminiſtred, Cc. and tra-. 2 
verſe quod S. dedit Def. Ra. Entr. 637. Vut A 
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plus in Townl. Tab. 293. - 

i | Bona deliberat. ad cuſtodiend. g 
$ Quod Proprietas bonorum fuit cuidam J. qui ea a 
ö deliberavit cuſtodiend. M. extra cujus poſſeſim. © 
Quer. ea cepit. Ra. Entr. 637, 640, 653. - 
; : Per Delivery in Satisfactione Debiti. | th 


uod Quer. indebitat. Def. in 20 l. deliberavi 
bona Def. in ſatifactione debiti. Repl. de * 
| | 2 
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| The Latv of Treſpaſs, 
ſua propria, & traverſe le Delivery, Ra. Entr. 


614, 615. A 
In Treſpaſs it's a good Plea to the Action, That 


The Plaintiff in 45 Ed. 3. replies, That the De- 
ſendant took them tortiouſſy. TRE 
. Quod deliberavit B. 14 I. folvend. A. cuibillas 
en edit. Repl. quod Quer. non delibera vit ei denarios. 
Ka. Entr. 614. 


» WH vendidic terras Quer. pro 30 l. ſolven. ſuper we- 
quiſition. & Duer. requiſivit Def. intrare domum 
ad recipiend. &c. Ra. Entr. 619, 


Per Impignorat?. 


e uod Quer. per Uxorem impignoravit bona. Def. 

ro o Denar. ei antes accommodat. per Def. Repl. 

unde in uria ſua propria. Up. B. 191. 

It is a good Plea, 21 H. 7. 13. 

ac If an Horſe be in an Inn-· Keeper's Hands he 
may detain him for his Meat; but if he be once 

po our of his Poſſeſſion, he cannot juſtify the re- taking 

in. of him in Treſpaſs. Aliter if an Agreement be, 


Vi ls, take this Horſe till [ ſatisfy you 101. for by this 
he had ſpecial Property, and as a Pawn. 2 Rolls 


Rep. 4.38. Raſſe and Bramſteed. 
If one Pawn a Gold Chain for Money delivered 
at the ſame time, if Action of Treſpaſs is brought 
1 againſt the other for the Chain, the Defendant 
; cannot plead that the Plaintiff licenſed him to take 
the Chain and retain it til] the Plaintiff had paid 
the Money; but he ought to ſay, impignoravit 
| the Chain to him. PI. Com. 543. a. 5. H. 7. 1. 


2 7 reſpaſs 


the Plaintiff delivered them to him. 2 Ed. 4, 5. 


De domo fract. & 301. aſportat. Bar quod Def. 
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Ehe Law of Treſpaſs. 


| Treſpaſs for Eſeripts and Bar. Vide ſupra 
$9902 7 Db Torr al e, 


Te EE. i. 
4 


"Treſpaſs quare vi . armis for cancelling a 
Deed. The Plaintiff in his Declaration fhews, 
That the Defendant was ſeized in Fee of Lands, 


and of this did infeoff J. S. and his Heirs with 
Warranty, reſerving Rent; and that afterwards 
the Defendant did by his Deed bargain and ſell 
the ſaid Rent to the Plainriff, for the cancelling of 


which Deed (the which the Plaintiff caſualit? ami- 
fit) this Action is brought. The Defendant tra- 
verſeth the Grant of the Rent, Per Curs the Tra. 
verſe is naught, being but Conveyance to his Acti- 


on: But becauſe the Plaintiff hath not ſhewed in 


his Declaration that he ever was poſſeſſed of the 
Deed, querens nil cap. per billam. 1 Bulſtr. 214. 


| Suckfield and Conſtable. 


Quod pater Def. ſeiſitus de Mauerio dedit illud 
Def. & Uxori in talio, & dedit ei pixnlem cum 


. chartis pro conſervat. ſtatus. Rep. Quod pater 


dedit illud Quer. & traverſe quod dedit Def. Ra. 


Entr. 84. 


By Allowance of Lazy. 


In Treſpaſs the Caſe was, Leſſee for Life of an 
Houſe and Land dies, his Executors ſuffer his Cat- 
tle to ga there for ſix Days after his Death, and 
then removed them: and juſtifies for that time, 
averring, That for that time they could not pro- 
cure any other Land or Place to put the Cattle in. 
Judgment pro Def. for the Law allows a conven 
ent time to remove them. Cro. Fac. 204. Stodden 
and Harvey. 10 . 

But in Treſpaſs for the taking and carrying 
away of a Dyer's Fatt. On ſpecial Verdict wh 
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Che Lam of Treſpaſs, 


found that the Sheriff attacht it for debt, & c. 3 
ing faſtned to the Wall of the Houſe, and deli- 


vered it to the Defendant. Per Cur. it cannot be 


attacht: If a Furnace be fixt in medio domus it is 
removable, otherwiſe if fixt to the Walls; and 
though the Plaintiff hath it by the Delivery of ano- 
| ther yet he was preſent and took it, and fo was an 


% 


immediate Treſpaſſor. Cro. Elix. p. 374. Day 
and Bisbitch. - * ; e 


Bar by Cuſtoms by Law. 
Per perambulation Parochie. Ra. Entr. 61 7. 
Co. Entr. 651. | V 
Def. amovit tegulas domus Quer. ad reparand 
gutturam ſecuud. conſuetudinem burgi. Ra. Entr. 


619. | 1 


Optimum animal pro mortuario. Up. B. 188. 


The Defendant pleads Priſage ot Wines per 


Cuſtome del terre. The Plaintiff replies de ſon tort, 
abſque hoc that there was any ſuch Cuſtom, 
2 Bulſtr. 250. Kennicott verſus Boyen. | 
Faſtificatio pur chaſer un hare ove dogs inter 
Mich. & Aſhwedneſday per cuſtom del County, &. 
travers le trauſ. al aſcun auter temps. 1 Browne 


365. 


8 : 


By Letters Patents. 


In Treſpaſs for taking away Goods. The Defen- 
dant juſtifies, That at the time of the Treſpaſs 
ſuppoſed he was Mayor of the Town of C. and 
that the King granted to the Mayor and Commo- 
| nalty, and their Succeſſors all the Goods of Men 


out-lawed within the ſame Village, and that the 
Plaintiff was out-lawed. A good Plea, without 
ſhewing the Letters Patents. Plowd. Com. in 
Partridge's Caſe, fo. 81. b. for they belong to the 
| | | * 3 <br Mayor 
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232 The Law of Treſpaſs. 
7 Mayor and Commonalty. Vide plus de hoc ſparſim. 


By Order of Commiſſioners of Sewers. 


Treſpaſs for taking and impounding a Mare till 

| the Plaintiff pays 10 /. The Defendant juſtifies he 

5 diſtrained her by virtue of an Order of Commit: | 
fioners of Sewers, for a Tax aſſeſſed by them on 

the Plaintiff. The Plaintiff demurrs. 1. It, ap- 


pears not that the Commiſſioners had Authority, « 
for it ought to be done by ſix. 2. It appears not 
here they were all of the Quorum, as they ought, 
3. There appears no fault in the Plaintiff why | 
he ſhould be taxed. 4. The Number of the Acres 
of Land doth not appear, uþon which the Tax 
was laid. F. Ir doth not appear that the Land [ 
* taxed did lie within the Juriſdiction of the Com- 
miſſioners. Stiles Rep. 178. Bungy and Lee. ; 
Bar by Sequeſt ration. ] 
In Treſpaſs for taking away four Loads of W | 


Wheat. The Defendant juſtifies, "That the Plain- 
_ riff is Rector, &c. and ſo bound to repair the c 
Chancel, and it being out of Repair, the Biſhop d 
(after Monition to the Plaintiff to repair the ſame) IM '* 
had granted a Sequeſtration of the Tithes of the 
ReQory, and the Defendants being Church-War- MW t 
dens, had taken them into their Hands. The » 
Plaintiff demurs. They ought to aver, that they MW 4: 
did not take more into their Hands than was ſut- b 
ficient for the Reparation thereof. But of the M a 
Matter in Law, quære. Mod. Rep. 259. 7 f 
A Sequeſtration out of Chancery may be pleaded WM fi 

in Bar to an Action of "Treſpaſs at the Common WW E 
Law; the Court of Chancery at Weſtminſter pre- i 
ſcribes to grant ſuch Proceſs, Mod. Rep. 259: 
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The Law of Treſpaſs: 233 


Tuſtification in Treſpaſs concerning . Goods 
and Chattels, partly by way of Excuſe, 
and Forms of Pleading.” 


lh Neceſſity. bo 
As if Paſſengers in a Barge caſt the Goods 


oyer· board ina Tempeſt, it is juſtifiable.” Co. 12 
Rep. Mouſe's Caſe. 2 Rolls Abr. 567. 2. But if 
the Barge be ſurcharged, The Owners ſhall have 
remedy againſt the Ferry-man. 1 
Beaſts of the Foreſt come into my Land, and [ 
chaſe them with a Dog and recall him, yet he 
purſues them into the Foreſt and kills them, I ſhall 


be excuſed... 4 Rep. 38. b. Tirringham's Caſe. 


If my Dog Chaſe and kill Cattle without my 
Incitation, Non Culp. is a good Plea in Treſpaſs. 
Dier fo. 29. Pl. 195. = 

Treſpaſs for aflaulting and killing the Plaintiff*s. 


"Maſtiff. Vide prius. | 


If my Sheep are mingled with others, I may 


| chaſe all the Sheep, to fever my Sheep, but not 

drive them away. Latch. p.-13. Cro. Fac. 568, 
vide 2 Rolls Rep. 163. 5 
| Treſpaſs of Aſſault, Battery and Wounding of 


the Plaintiff's Eye by the ſhooting a Gun charged 
with Powder and Hail-ſhot, by which he loſt the 


ſight of his Eye. The Defendant faith Actio non, 
- becauſe he is, and at the time of the Treſpaſs was 
an Officer for the collecting Hearth-Money, and 
for the better diſcharge of his Office, and the more 


fure keeping of the Money collected, he carried | 
Fire-Arms with him, and having one of the Piſtols 
in his Hands, and intending to diſcharge it, ne 


aliquod dampnum evenirst,. he diſcharged it (ne- 
mine in oppoſit. viſ. exiſten.) and whilſt he diſ- 


charged 


— 9 C 
GWG 
* © V 57 * I 


The Law of Treſpaſs, 

charged it, the Plaintiff caſually viam illam pre. 
terivit & fi aliquod malum ei accideret , hoc 
fuit contra valuntatem of the Defendant, Qu eff 
eadem Treſpaſs." Pgr Car. the Plea was inſuffi. 
cient; for in Treſpaſs the Defendant ſhall not be 
excuſed without inevitable Neceſſity, which is not 
ſhewed here. Alſo the Defendant doth not tra- 
verſe, abſque hoc, quod aliter, ſeu alio modo. Sir 

T. Fones 205. Dickinſon and Watſon. Vide Hob. 
2340 ow 


Pleading by way of Excuſe or Miſtake. | 


Treſpaſs for breaking his Cloſe called the Bali 
and the Hade, and reaping of his, & c. and car- 
rying it away. The Defendant diſclaims any Title 
to the Lands of the Plaintiff, but ſaich that he had 
a Baulk and an Hade adjoining to the Baulk and 
Hade of the Plaintiff; and in ſowing his own 
Land he involuntarily and by miſtake ſows ſome 
of his own, Cc. upon the Plaintiff's Baulk and 
Fade, intending only to reap the, &c. growing on 
his own Baulk and Hade, and Carried them away, 
que eff eadem, &c. and that ante emanationem 
bre he tender?d to the Plaintiff two Shillings in 
Satisfaction, and that rhis was ſufficient amends. 
The Plaintiff demurs, and Judgment pro Quer. For 
it appears that the Fact was voluntary; and his 
Intents are not traverſable, neither can be known. 
2 Levinx 37. Baſely and Clarkſon. 

In all civil Acts the Law doth not fo much re- 
gard the Intent of the Actor, as the Loſs and Da- 
mage of che Party loſing. 
Treſpaſs quare clauſum fregit, & pedibus ambu- 
lands in {1x Acres. The Defendant pleads he hath 
an Acre lying next to the ſaid fix Acres, and upon 
it a Hedge of Thorns; and he cut the Thorn, and 
they (ipſo invito) fell upon the Plaintiff's: ä 
| an 


1 „„ ou W» mo hou (> wo K 


, 
1 
] 
l 


, - 9 Win 9 . 
"7 . * 4 * 
/ F . 4 


The Law of Treſpaſs. 


and the Defendant took? them off as ſoon as he 


could, which is the ſame Treſpaſs : and adjudged 


for the Plaintiff For though a Man doth a lawful 


thing, yet if any Damage thereby fall co another, 
he ſhall anſwer it if he could have avoided it, 

A. Man ſhoots at Butts and hurts another Man 
unawares, Action lies. If I have Land through 
which a River runs to your Mill, and. I lop the 
Sallows growing on the River ſide, which accor- 
dingly ſtop the Water ſo as the Mill is hindred, 
Action lies. If Iam building my own Houſe, 
and a piece of "Timber falls on my Neighbours 
Houſe, and breaks part of it, Action lies. If a 
Man aſſault me, and I lift up my Staff to defend 


my ſelf, and in lifting it up hit another, an Action 


lies by that Perſon; and yet I did a law ful thing. 


And the Reaſon of all theſe Caſes is, becauſe he 


that is damaged ought to be recompenced. Aliter 


it is in Criminal Caſes ; for there actus now facit 


reum niſi mens eff rea. Ray m. 4.22, 423. . 

One knowing that Execution would be made on 
his Goods, procures J. H. by covin to fer his Cart 
in the Yard, to the Intent that the Bailiff ſhould 


take it in Execution, ſo as to have Treſpaſs againſt 


him; and the Bailiff does take it, and after he knew 
it-ſenr back the Cart; yer 7. H. brought Tref- 
paſs. Chief Juſtice, The Bailiff may plead the 
Fraud in Excuſe. Palm. 395. Grome and Grome. 


For the Execution of Law-Proceſs. 


Vide ſupra Juſtif. for Barry bt Land. 


The Defendant as Bailiff juſtifies by Warrant in 
Court- Baron on Recovery in Aſſampſit, not ſhews © 


ing the Cauſe rhereof to ariſe within the Juriſdicti- 
on of the Court. It's ill. So in ſuch Inferior 
Courts to ſay taliter proceſſum fun till the Defen- 


dant 
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| The Law of Treſpaſs. 
dant had Judgment and Execution. 1 Keb. $40, 
Hoyland and Bacon. | C 
In treſpaſs of taking Cattle, the Defendant 
pleads recovery in the County Court of York of 
Coſts and Damages in ſeveral Promiſes generally, 
and that the Defendants as Bailiffs, by Fieri Facias 
took the Cattle. Per Cur. this is no Bar in any 
Court without the particular Original Suit, &c. 
Judgment pro Quer. ſur Demurrer. 2 Keb. 669. 
Broadbelt againſt Peters. „ 
Treſpaſs for entring a Brewhouſe, and taking 
Goods. The Defendant juſtifies for the Duty of 
Exciſe on 22 Car. 2. cap. 2 3. on Order by Com- 
miſſioners after Information, and that they infor- 
med A. B. and C. Juſtices of the Peace, and that 
the ſaid Juſtices did make no determination. Se- 
veral Exceptions were taken, which (becauſe it is 
upon a late Statute) I ſhall ſer down. 1. They 
do not ſay, That they nor any two of them, for 
the Statute gives Power to two to do it. 2. It's | 
not Taid theſe are the next inhabiting Juſtices. 3. 
It's not averred that the Juſtices were not Com- 
miſſioners. 4.. The Sub- commiſſioners have Power 
to determine Penalties and Forfeitures, and this 
Information is for the ſingle Duty, and ſo not with- 
in their Juriſdiction. 5. It was ſaid, That on de- 
fault of the Juſtices in not determining, the Defen- 
dant informed D. and E. Sub. commiſſioners, and 
faith not how or in what Place, which is traverſa- 
ble. 6. The Defendant juſtifies continuance in 
the Houſe fourteen Days, which is ill without Li- 
cence: Judgment pro Quer. 3 Keb. 670. 681. 
Daſhwood's Caſe. . 
Tireſpaſs for taking away a Mare. The Defen- 
dant pleaded as the King's Bailiff he by Precept 
out of the Court of P. to make Execution, made 
it on Levari fac. and to bring the Money into the 


ſaid Court, adjudged for the Plaintiff there. Per 
2255 Cur. 
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The Law of Treſpaſs 

Cur, he ought to ſhew the JuriſdiQtion of the Court, 
becauſe he juſtifies as Bailiff of an Inferior Court; 
and it muſt appear the Court hath Conuſance of 
the Cauſe; otherwiſe he cannot execute their Pre- 
cept. 1 Keb. 53. Crofts and Milkinſon. 8 
Treſpaſs for taking his Beaſts, The Defendant 
Juſtifies by Plaint levied in the Hundred Court by 


the Plaintiff againſt F. S. upon which taliter pro- 
ceſum fuit, that the Plaintiff was nonſuited, and 


Coſts taxed, and a Precept to levy, by which he 
took the Beaſts, and traverſeth that he was guilty 


ante deliberationem Præcepti, or after the Return, 
upon which the Plaintiff demurs. Exceptions: 


1. This way of pleading a Judgment in Inferior 
Courts is not allowable. Sed non allocar. it is good 
enough ſetting out the Plaint levied; but he ought 
not to begin at the Judgment. Ideo conſiderat. 

Kit. N : 
7 2. The Execution in the Hundred-Court is by 
Diftringas, not by Levari fac. Sed now allocatus 
where the Books cited on the other ſide ſpeak of a 


Diſtring as, it is intended of a Levari fac. for a 
Diſtringas, and ſo in infinitum, would be endleſs in 
an Execution. 


3. The Traverſe is not good. Iſſue upon it 
would make a Jeofail; for he had taken Execution 
before the delivery of the Precept to him after the 


Teſte, this had been Good. Therefore the Tru 


verſe ought to have been before the Teſte or after 
the Return; ſed non allocatur, for the Traverſe is 


to the Prejudice of the Defendant himſelf, in taking 


it more narrow than he need, not to the Prejudice 


of the Plaintiff. ; | 
4. There is not any Statute that gives Coſts in 
this Caſe but 23 H. 8. and 4 Fac. I. and theſe are 


where the Plaintiff is nonſuited after Appearance; 
and irdoth not appear here that there was any Ap- 
pearance, Sed non alloc. no Advantage ſhall be 

taken 
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The Law ok Creſpaſs. 
taken of this upon Pleading, but by Writ of ſalſe 
Judgment, and the Judgment ſhall be intended 
ood until it be avoided. 2 Levinx. 8 1. Doe and 
Parmiter. e 5 
Treſpaſs for breaking his Houſe and taking his 
Goods, againſt the Bailiff and Leſſor in Ejectment. 


The Bailiff pleads an babene fac. Poſſeſſion. and 
Warrant upon it, and fo juſtifies. The Leſſor 


pleads Non Culp. The Plaintiff demurs upon the 


Plea of the Bailiff, becauſe he does not ſnew any 
Judgment upon which the Habere fac. Poſſeſſion. 


was founded. But per Cur. the Plea is good; for 


the Sheriff and his Bailiffs are bound to obey the 
King's Writs without enquiring after the Judgment. 


But if the Party himſelf had juſtified ir, he ought 


to have- pleaded the Judgment as well as the. 
Writ; and Judgment pro Def. A. Levinx. 20. 


Cotes and Nuct hol. | 


\ Treſpaſs vi & armis in the County Palatine: 


Court of Lancaſter. The Defendant pleads in 
in Bar a recovery for the ſame Treſpaſs in a Court- 


Baron, upon which the Plaintiff demurs. And 


Wild Chief Juſtice of the Aſſize at Lancaſter, on 
adjournment to his Chamber, held this pleadable in 


Bar. 6 Rep. 45. a. contra; and 5 Rep. 62. a. is 


not pleadable in Abatement: But Judgment after 
was given pro Quer. For Treſpaſs vi & armis 
lies not in Inferior Courts; and therefore the Judg- 


ment there, if it be vi & arms is void, if not vi 


& arms it is not the ſame Treſpaſs. But he held 
ut ſupra, That Judgment in an Inferior Court is 
leadable in Bar in a Superior Court; and he alſo 
held it pleadable in Abatement, if it be for the ſame 
thing. 2 Levinz. 93. Arkmſon and Moodbarr. 
As for Juſtification for breaking open an Houſe, 
the Sheriff upon a Fi. Fac. in caſe of a Subject, 
cannot break open the Houſe of any Man to do 
EN N Execution; 


Wa 


. . 
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"The Law of Ctelpals. | 


per Cur. 

When an Execution is lawfully commenced, 
there the Sheriff may break open an Houſe. Abe 
when itis Legally commenced, as when the Door 


is open and they enter lawfully" into the Houſe, then 
he may break open inner Doors, which he might 


have prevented if he had lockt the Door againſt the 
Entry of the Sheriff. Palmer 52. White' and 
Wilt (hire. ! 

Treſpaſs for taking of his Caule. The Defen- 


dant juſtifies by Virtue of an Execution in an 


Action of Treſpaſs brought in an Hundred- Court. 


The Plaintiff demurred. 

1. The Inferior Court, not teig of Record, 
cannot hold Plea of a Treſpaſs Quare vi & armis, 
& contra pacem. Sed non alloc. For Treſpaſſcs are 
frequently brought there, and the Plaintiff may 
declare either vi && armis, or contra pacem. 

2. The Defendant reciting the Proceedings be- 
low faith, Taliter Preceſſum fuit; whereas he 
ought to ſer forth particularly all that was. done, 
becauſe not being in a Court of Record, the Pro- 
ceedings may be denied and tried by a Jury: But 
the Court inclined it was pleaded well enough, and 
that it was the ſafeſt way to prevent Miſtakes. But 


if the Plaintiff had replied de injuria ſus propria; 
that had traverſed all the Proceedings. 2 Med. - 


102. Lane and Rebin{on. Vide as to the Taliter 
proceſſum fuit, 2 Mod. 195. 
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Che Law of Cteſpas. 


3233 


Ty 07 Juſtiffcations in General, and Diſconti- 


nuance by reaſon of ſome Omiſſion in the 


Plea. 
'o HE. Defendant ought to anſwer and make 
' K his Juſtification in the ſame manner as the 

Plaintiff declares againſt him. The Plaintiff de- 
_ clares that the Defendant intravit & fregit clau- 
ſum ſuum, and drove away his Cattle. The De- 
fendant juſtifies quoad intrationꝰ eſfugationem; and 
faith nothing ad fractionem; therefore it's not a 
good Juſtification. 1 Bulſtr. 64. Prance verſus 
Tackle. . 3 ; | | 
Treſpaſs brought for breaking a Ship and taking 
away the Sails. The Defendant Juſtiſies by War- 
rant out of the Admiralty, by which he entred the 
Ship and took away the Sails. O5j. The break- 
ing is not anſwered. But per Cur. it's good 
enough ; for the Entry is a breaking in the Law. 
Latch. p. 188, Creamer and Toakely. 
Treſpaſs for Aſſault, Wounding, Taking and 
Impriſoning- The Defendant as to the Aſſault 
and Wounding pleads Non Culp. and as to the 
Caption and Impriſonment, he Juſtifies. Per Car. 
here are ſeveral Aſſaults; one in the Wounding, 
and one in the Taking; and in the Juftification he 
hath left out the Aſſault. Upon Demurrer the Plea 
is ill, and all diſcontinued. 2 Bulſtr. 3 35. Wilſon 
and Dodd. 4 Rep. 62. Harlakenden's Caſe. 1 Rolls 
Rep. 135. meſme caſe. 1 Rolls Rep. 176. wide 


Def. quoad part. pleads non culp. and quoad others 


L (but omits ſome, as the Treſpaſs de arboribus) 
25h | | juſtifiss 


. 


| 


The Law of Treſpaſs. - 
juſtifies and demurrer joined, all is diſcontinued, 

4 Rep. 62. Harlakenden's Caſe. 

Treſpaſs for entring his Cloſe and tearing” his 
Planks. The Defendant juſtifies by Force of a 
Cuſtom, That all the Inhabitants of N. time our 
of memory, &c. have uſed to waſh: their Cloaths 
in the ſaid Cloſe, and beat the Cloth upon the 
kid Planks, and demurs; and adjudged againſt the. 
Defendant, for that no anſwer is made to the tear- 
ing the Planks. Coke doubted it the Cuſtom be- 
good. And yet the Inhabitants may preſcribe to 
have a Way to Church, but not to have Com- 
mon. 1 Rolls Rep. 2 16. Bawles and Norris. 

Treſpaſs: for chaſing of his Sheep, Hogs and 
Oxen. The Defendant ſaith, as to the Hogs Not 
Guilty; and for att the reſt of the Treſpaſs, ex- 
cept the Oxen, he juſtifies, and faith nothing of 
the Oxen.. And at Niſs prius found pro Def. the 
Defendant had Judgment*; for this Omiſſion is but 
2 Diſcontinuance of this Part of the Action of Treſ- 
ras only for them, and the Verdict hall ſtand 
= for the Reſidue per Stat. 32 H. 8. and 18 
Elix. which aid Diſcontinuances. 2 Rolls Rep. 
161. Fennings and Plaiſter. 

By Chamberlaine, Juſtice, in Demurrer Diſ- 
continuance of Part is Diſcontinuance of all; but 
otherwiſe when they plead to Iſſue in Treſpaſs. 
2 Rolls Rep. þ 390. Bray and Fiſher. 

Action is brought for Treſpaſs cum equis, bovzrs, 
vaccis, &c. and he juſtifies for two Horſes, and 
ſpeaks nothing of the Reſidue. It's an ill Plea. Cre. 
Fac. p. 27. Sir F. Thernel verſus La, els. 

Treſpaſs of Aſſault, Battery and Impriſonment 
till the Defendant paid a Fine. The Detendanc 


& 


I juſtifies the Impriſonment by a Warrant whereby 


he took the Defendant in Execution till he paid; 
and to the reſt pleads Not Guilty; and net 


anſwering. to the Fine, which ſecmed to be a 
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The Law of Treſpaſs, 
| diſtinct Treſpaſs, not depending on the Execution, 


it had been ill, but that it was held to be within 
the Not Guilty pleaded to all the reſt. Cramp 


and How cited in 1 Keb-205. Prideux Caſe. 


Net jutifics for the whole time. 


Treſpaſs is alledged to be 8 May, 4.3 Eliz. with 


a Continuando unto 25 Tune; and the Defendant 


juſtifies from the 8th of May unto the aforeſaid 
2cth Day of June, and ſo he ſpeaks nothing of 
the four laſt Days. Cro. Fac. p. 27. Sir F. Thor- 


nell verſus Laſſels. 


Treſpaſs of Aſſault, Battery and Impriſonment 
ultimo die Octob. 6 Car.. The Defendant juſtifies, 
That 13 Aug. 6 Car. by Warrant from the She- 
riff on Supplicavit out of Chancery he arreſted the 


Plaintiff 2x Sept. The Plaintiff confeſſeth the 


Writ, Warrant and Arreſt the 21th of Seprember, 
and ſhews he found Sureties, and that the Defen- 
dant poſtea (vix.) prædict. primo die Octob. 6 Car, 
aſſaulted and impriſoned him, & c. Concil. pro 
Quer. moved, That the Plea was not good, be- 
cauſe he doth not anſwer the time in the Declarz 
tion, vix. ultimo die Octob. neither by Anſwer nor 


by Traverſe. But per Car. the Juſtification being 


by an Act in the ſame County, and juſtifying all 
the Time in the Declaration, although it doth not 
agree with it in the Day; but concludes quæ eff 
ead. tranſgreſjio is good mough. Cro. Car. 228, 
Tyler and Wall. 
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The Law of Treſpaſs.” 


CAP. XIX. 


come now to ſpeak of other Pleadings and 

Bars in Treſpaſs, having handled the 
th nice Title of Fuſtifications and Excuſes 
nt at large; and they are by Concord, Ar- 


. . bitrament, Amends tendred, &&. and the 
„Proper Pleadings thereon ; with the Refe- 
rence to the particular Forms of Pleading 
that are uſeful. 
"Bar per Concord. 


AR al novel Aſſignment, quant al part non 
culp. quant al reſidue Def. pleads Concord. 
Winch. Entr. 1075. | = 

Bar al novel Aſſignment, que le P laiutiſf per 
51% Agreement receive Satisfaction pur touts Treſpaſſes 
be. Fat devant temps ſpeciſie en le Count, & traverſe 
ut il ſor eſteant culp. d aſcun Treſpaſs puis. Replic. 
vor ¶ proteſtando nul tiel concord, pur Plea le Plaintiff” 
ing maintain [or Count. Winch. Entr. 1076. 

WY Plead que un des Defendants payed al quer. 20s. 
not ¶ in pleine Satisfaction & Diſcharge ds Treſpaſs pur 
luy meſme & les deux auters. Winch. Entr. p. 

1III. = | 

Concord per mediationem amicorum pleaded, & 

quod Def. daret quer. lagenam vini quater. Ra. 

Entr. 62.7. | | 8 
 Quod tranſ. fact. fuit per Def. & G. inter quel 

G. & Def. habebatur concordia quod, G. 

P. Jud Def. deliberavit oblig. al. un auter & fecit 
alia pro quer. in ſati: fact. Treſpaſs. Tompſ. 30 r. 


= 4: The 
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TC The Law of Treſpaſs; 
The: Defendant pleaded an exchange between 
him and the Plaintifi of Lands which were adjoin- 
ing, and that upon the Exchange concordatum fuit 
between the Plaintiff: and Defendant, That the 
Plaintiff ſhould make the Fences, &c. This 
Agreement cannot be a Bar in this Action; but the 
Defendant is put to his Action on the Caſt on the 
Promiſe, Cro. Eliz. p. 709. Sir Andrew Nowel 
_ verſus Smit b. wy by 
The Defendant pleads Concord that he ſhould 
pay Money to the Plaintiff, and make certain 
Windows for him, and ſhews that he paid the 
Money accordingly, but ſays nothing of the 
Windows. III Plea ; for the Concord is entire, 


. 


2 he had not alledged Performance of the 


hole, and he hath no remedy to force him. Plowd, 

Com. fo. 1 1. b. 5 

Accord with Satisfaction is a good Plea in per- 
ſonal Actions where Damages are only to bero 
covered. 4 Rep. I. 6 Rep. 44. in Blake's Caſe. 

Concord Executory no Bar in Treſpaſs ; for a 
Tort is done and not. denfed , and ought to be 
anfwered with a Recompence, and the Concord 
Executory 1s no Recompence in Fact. | 

In Treſpaſs the Defendant faith- it was agreed 
between the Plaintiff and him, That whereas there 
was a Debate between the Plaintiff and the Lord 
Gray, that if the Defendant did his Endeavour to 
agree them, that then, Oc. and faith he did his 
Endeavour ſo that they are agreed. It was held 
no Plea. If he ſaid, He did his Endeavour at his 
own Charges, it had been good; for there is a re: 
compence then. Plowd. Com. 5. b. 6. a. in Reniger 
and Fogaſſa. 2 


The Defendant pleads an Accord to give a 


Judgment in the Sheriff's Court, and pay 505. 
and that he gave the Judgment and tendered the 
50s. The Plaintiff demurred, and Judgment for 


= the 


FFW 


The Law of Treſpals. 
the Plaintiff, 2 Keb. 534. Hal and Seabright. 
The Defendant pleads a Concord to pay 3 /. 


and a Promiſe to pay the Plaintiff 's Bill when de- 
liyered; and avers that he had paid the 27. and 
did then and there promiſe to pay, ec. Per Car. 


this Promiſe or any thing in Action is no Accord 
a5 to pay and releaſe, becauſe on refuſal the Party 
cannot compell the Releaſe ; but this might be 
pleaded by way of Diſcharge, but nor of Bar. 
2 Keb. p. 690. Cock againſt Hunny Church. Raym. 
p. 203. meſme Caſe. 

Narr. de clauſo frat. & cunicul;s occiſis. Ac- 
cord pleaded in Bar ove I: warrener & accept 
denar. ſolut. per quer. Tompl. 387. 

The Defendant pleads Concord in Bar, but 
faith not with Satisfaction; and as it was pleaded, 
it was not ſaid to be for the ſame Treſpaſs. The 
Plea is ill, if the Plaintiff had demurred to it; but 


after Verdict it is aided by Stat. 3 2 H. 8. of Iſſues 


misjoined. Cro. Eliz. 778. Dighton and Bart bo- 
lomew, 


The Accord muſt be in the . of him that 


did the Wrong. oy 
If the Accord be done by a Stranger, it is good. 

Dier 356. if the Party to whom the Wrong was 

done did accept it. 9 Co. Rep. 79. 

If the Treſpaſs be done by many, and the Ac- 

cord by but one, tis a good Bar for the reſt. 


9 Rep. 79. 


Tender of Money without Payment of it will 


not be a good Plea, Old N. B. 102. ets 
If the Parents or Friends agree with him that 
hath the Wrong for the Amends, and they per- 


form and he accept it, this is as good as if it were 


by the Parties themſelves. Fitz. Bar. 106. 
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By Arbitrament. 


The Defendant pleads an Arbitrament in Bar; 
that the Defendant ſhould pay to the Plaintiff 
20//. The Plaintiff demurs, becauſe he doth nor 
alledge a Place where the Submiſſion was, and 
doth not alledge Performance of the Arbitrament, 
and doth not anſwer to the vi & army, and ad- 
judged an ill Plea, Cro. Eliz. p. 66. Hare and 
Gorge. | m_ 
Treſpaſs may. be barred by pleading of a former 
Arbitrament with a ſpecial Averment. Hobart. 
p. 50. 


Repl. & ue ſur traverſe. 


By Amends. 


In all Actions quare clauſum fregit, if the De 


fendant do tender ſufficient Amends before the 
Action brought, and in his Plea to the Action 


diſclaim to make any Title or Claim to the Land, 


and the Treſpaſs be by Negligence or In voluntary, 
by this (being proved) the Plaintiff will be Barred. 
Sc. i 7 059: 515) | 

If a Man bring Action of Treſpaſs for taking 


away his Beaſts or other Goods, tender of Amends 


| ſufficient before the Action brought, is no Bar; 


becavſe he that tendered the Amends is not Owner 
of the Goods, but a Treſpaſſer, whom the Law 
tavours not, Aliter in caſe of Diſtreſs for Rent or 
* Co. 2 Inſt. 107. vide Stat. 21 
Fac. c. 13. : 5 N 

If a Man take my Sheep Damage. Feſant, and 
tender him ſufficient Amends before the Im- 


pounding, and he refuſe this and drive the Beaſts 
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Arbitrament pleaded in Par, and traverſe qe 
elt culpable puis Þ Arbitrament fait, Tompl. 139. 


der after the Diſtreſs and before the Impounding 
makes the Detainer tortious. 2 Rolls Abr. 561. 


$ Rep. 147. Six Carpenters Caſe. 


Tender of Amends is a good Plea in Bar for 


the negligent Eſcape of Beaſts into the Land of 


apother, but not for a voluntary Treſpaſs. 2 Rolls 
Abr. 570. Walgrave's Cale. 


Treſpaſs was 4 March. Defendant pleads the 


Treſpaſs was involuntary, & quod poſt tranſgreſ- 
ſonem faftam, ſcil. 24 March he tendred amends 
for the Treſpaſs, and doth not ſay, before the Ori- 


ginal brought, as by Stat. 21 Fac. c. 26. It's ill 


Plea. Litt. Rep. 152. Turnold's Caſe. 
The Defendant may plead the Treſpaſs was in- 
voluntary, and diſclaim in the Title without plead- 


ing the Statute of 21 Jac. which is a general 


Statute: Lite. Rep. 355. Fennings and Coſins. 
Bar quod Def. obtulit quer. emendas pro Tranſ- 
greſſ, quas quer. recuſavit. Wilk. 287. I Br. 167. 
2 Browne 278. = 

Quod Def. obtulit quer. modium tritici pro tranſ- 
greſſ. involuntaria fact. in terrs de novo aſſignat. 
cum averijs. Repl. proteſtaudo quod emende non 


fuer. ſufficien. pro placito non obtulit. 3 Br. 482. 


Tompl. 360, 36r. | 
Iſſue de Is. oblat. pro emends ante Original pro- 
ſecut. 3 Br. 48 2. 


Tender of Amendspleaded in Involuntary Tref- 


pals, & modus placitandi. 1 Browne 360. 
Tender des Amends pot Treſpaſs fact. pleaded, 

& modus placitaudi. 1 Browne 360, 361. Tompl. 

304. Repl. quod non obtulit. Rej. quod obtulit, 


ue. Repl. quod Def. obtulit quer. 8 s. in 
emendis pro Tranſgr. fact. in alio loco, & traverſe 


— 


Hern. 620, 720. 


quod obtulit pro Tranſgrej]. in loco de novo Ag nat. 


R 4 Treſpaſs 
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to the Pound, he is a Treſpaſſer ab iuitio. Ten- 
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| 248 Che Law of ot Treſpaſs, | 
= - a Treſpaſs in B. R. Bar = render des Amend; 
—_— .. Repl. que devant tender e Def. fuit arrefted per lf 
4 Latitar. Hern. 7 3a p 
; Qued Def. dedit al A. 12 d. ſolvend. Luer. in 
f ieee Tranſgr. quas querens recepit. Repl. Wl |: 
quod non recepit 12.4. in ſatisfactione Tranſgr, 
_ * 2 Browne 258. 
pleads tender 2 Amends, & didemg 
Bens 8 Te ulum (ive clam. in tenementis, 
&c. Repl. quod tender 145 fait alio loco quam in Wl 3 
terri de novo aſſignat. & traverſe, &c. Winch, MW p 


Eutr. 11099. 8 C 
Tender des Amends, demur inde. Co. Entr. p. 
602. $ 


The Defendant pleads Tender of 25. 6 d. and 
averred this was ſufficient per Stat. 21 Fac. and 
Iſſue vpon the Sufficiency of the Amends. The 
Defendant began the Evidence to prove it ſuffici- | 
ent, as to ſhew the Treſpaſs and prove the Ten- 
der, &c. The Plaintiff was not permitted to ſhew 
or prove more Treſpaſſes than for that he hath de. 
clared; and that that the Plaintiff ſets forth ſhall 
be the Treſpaſs, if they vary. At a Trial before 
udge Vernon. 

T he Defendant pleads” ſecundum Stat. 21 Jac: 
That he tender'd Amends before the Action 
brought, viz. 2 Oct. 7 Car. The Plaintiff replies, 
That before ſuch Tender he ſued a Latitat Teſte 
the laſt Day of Trinity-Term before, and upon 
that procured thè Defendant to be arreſted, in 
rending to declare in Treſpaſs. Per Cur. this Ten- 
der came too Jate, For as well as a Tender after 

an Original Writ comes too late: So after an Ar- 
reſt upon a Latitat, the Tender by the Statute is | 

intended ro be immediately after the Treſpaſs and 
before the Suit commenced. on Car. 264. * 
and Baker, — 


— Plead 


3 * ,.. o 
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The Law of'Trefpaſs. 
Plead 10s. tender d. The Treſpaſs was laid 


to de in May, Fuly, October. The Plaintiff muſt 
prove the ſeveral Treſpaſſes and ſeveral Days pro- 


at in the Declaration. It had been better to have 
laid the Treſpaſs ſuch a Day with a Continuando. 


_ Bar by Licence. 


A Licence to enter and occupy Land ſrom ſuch 
a Day to ſuch a time, is a Leaſe, and ſhould be fo 


pleaded, and not by-way of Licence. Plowd. 
Com. 54%. 4 H. 7. 1. in Paramour's Caſe. Sid. 
þ. 428. Mod. Rep. 14. 2 Keb. 561. Hall and 


Seabrig ht wo” 

If the Defendant in Treſpaſs pleads a Licence, 
he ought to traverſe all Treſpaſſes before and after; 
if he pleads a Releaſe, he muſt traverſe all Treſ- 
paſſes made after; if a Feoffment, all Treſpaſſes 
made before. Hub. p. 104. Digby's Caſe, 

One juſtifies to the ſame day by a Licence, yet 
he ought to take a Traverſe. Siderf. p. 234. El- 
[3032s Caſe. | Py 


if any miſuſe a Licence given by the Law, he 
ſhall be a Treſpaſſer ab initio. Aliter of a Licence | 


of the Party. 8 Rep. 146. Six Carpenters Caſe. 
The Defendant juſtifies by Licence ſuch a Day, 
which was after the Treſpaſs, it's ill. As Treſ- 
paſs quare Clauſum fregit, The Defendant pleads, 
ante temps quo, &c. the Treſpaſs is ſuppoſed, 
viz; ſuch a Day, which was the Day after the 
Treſpaſs, the Plaintiff licenſed, c. The Plea is 
il in Subſtance on General Demurrer. Sid. p. 428. 
Hall and Seabrigbt. | » 


— 


One may juſtify the entring into an Houſe to 


demand Money owing to him, if the Maſter be 


there; but not by Licence of a Servant. Cro. Elix. 
876. Holdringſhaw and Ragg. 
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2ccept Amends for a Treſpaſs, as 5 Rep. 76. yet 


away a Corſlet, &c. of the Plaintiff s. The De- 
fendant pleads, Long time before F. P. was ſeized 
of the ſaid Corſlet, &c. as of his own Goods re- 
maining in the Plaintiff's Houſe, and that he ſold 
them to the Defendant, and he tempore quo, &c. 
came to the Plaintiff's Houſe and demanded them, 
and the Plaintiff s Wife licenſed him to enter and 


take them, Per Cur. the Plaintiff ſhall recover as 


ro the entring into the Houſe, but not- as to the 


Goods; and the Wife? Licence to enter is not 


good. Cro. Eliz. 245. Tayler and Fiſher. 


Treſpaſs for eating his Hay with his Cattle. 


The Defendant juſtifies, for that Sir #. P. was 
ſeized, & c. and lett the Land to him, and he put 
in his Beaſts, &c.. The Plaintiff replies, before that 


' Leaſe made, Sir W. P. licenſed him to put in his 


Hay vpon the Land, till he might conveniently ſell 


it. The Defendant demurrs, Judgment was a- 


gainſt the Plaintiff, (He had two Years time to 
remove it.) and Dodderidge gave an excellent 
Reaſon. The Owner of the Hay ought to pre- 
ſerve it at his Peril ; 'for by this Licence the 


Owner of the Land doth not exclude himſelf from 


taking the Profits of the Land. It was alſo agreed 
in this Cafe, where a Man claims by Licence 
which is not of Pleaſure but Profit, it's not revo- 


cable ; and where the Authority is limited to one 


certain time, it's not revocable before the time ex- 
pired, and therefore the making of the Leaſe is no 
Revocation ; and there ought to have been Notice 
given the Plaintiff of the Leiſe. 2 Rolls Rep. 143. 
Popham?s Rep. 151. Webb and Paternoſter, 


Jiuſtification for that the Plaintiff's Bailiff gave 
him Licence ro go that way with his Cattle, and 


good, For though a Bailiff cannot give Licence 
to do a Treſpals, as to cut down Trees, nor to 


he 


| Treſpaſs for breaking his Houſe and taking 


d 


„ 2 


* 
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| The Law of Crelpaſs: 
he may licenſe one to go over his Maſter's Land for 
1 Crok. Fac. 377. Wingfield and 
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If the Defendant 1 Treſpaſs plead Not Guilty, 


and gives Licence in Evidence, this Evidence doth 
not warrant the Iſſue. 25 H. 8. Bro, $1. cited in 
 Plowd. 14. a. wy * 

The Defendant juſtified by Licence for himſelf 


and his Wife to inhabit. The Plaintiff replies, aon 


licentiavit the Husband and Wife modo & forma. 
and it's found non dedit licentiam modo & forma. 
If it had been found the Plaintiff did licenſe to Ba- 
ron and Feme, it had been good; but not in the 
negative : For the Defendant's Plea may be true. 
3 Keb. 755, 761. Fepſon and Fackſon. Duzre. 
It ſeems to be a Diſtinction without a Difference. 
But this Caſe is more ſolidly reported, 1 Levinx. 
n 
Treſpaſs for entring into his Houſe, and conti- 
nuing Poſſeſſion for three Years, againſt Baron and 
Feme. The Defendant pleads Now culp. quoad 
two Years, and quoad the third a Licence for the 
Husband to enter with his Wife and Servants, and 
there to inhabit. Iſſue Nen dedit Licentiam to 
the Husband and Wife modo & forma prout ; both 
Iflues found pro Quer. and intire Damages in B. C. 
Error is brought and aſſigned, That the. ſecond 
Iſſue is impertinent and void; for when the De- 
fendant pleads Licence to him to enter with his 
Wife, Oc. the Replication quod non dedit Licen- 
tiam to the Husband and Wife is foreign, and does 
not meet with the Plea: For he might give Li- 


cence to the Husband to enter with his Wife, in 


which caſe the Licence is given to the Husband 
only; and yet he gives not Licence to the Huſ- 
band and Wife; and it is a material Difference, 
for it amounts to a Leaſe, and the Judgment was 
reverſed. 2 Levinx. 194. Fepſon and Fackſon. 
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| if toa "Treſpaſs de clan / 0 77 racto 11 March, ha | 


Defendant/pleads a Licence 5 Maij, there he may 
and mult traverſe abſque hoc quod fit culpab* ante 
Licentiam fibi conceſſam; and the Plaintiff may 


rake Iſſue upon the Licence or upon the Traverſe. 


Bar by the Statute of Limitations, - 


F 


* 


nr Te a RR. 805 3 l E FI . 47 L 
All Actions of - 4 þ reſpaſs of | Aſfault, Battery, 


Wounding and Impriſonment, ſhall be commenced 
within four Years after the cauſe of Suit, and not 


after. N 8 „ + hs Y | 
One never pleads to the vi & arms, where he 


: begins with the Statute of Limitations, __ © 


4 


The Plea is ood, though he doth not ſhew the 


Continuances of his Proceedings, eſpecially upon 


Appearance. Stiles Rep. 379. Whitebead and 


iz Buckland. and p. 401, 402, 43. 
To Aſſault, Battery and Impriſonment the De- 
fendant pleaded the Statute of Limitations: The 


Plaintiff replies and ſets forth a Writ. againſt the 
Defendant; but it doth not appear there are Con- 
tinuances down till the bringing this Action; yet 
good. 2 Keb. 188, 230. Brown and Tripp. 
M. brought Treſpaſs by Original Writ. . The 


Defendant pleads the Statute. The Plaintiff Re- 
plies, He took our an Original Writ within the 


time limited by the Statute. Et de hoc, &c. for they 
have tied up the Defendant that he cannot rejoin: 


The Defendant demurs, becauſe he ſhews not what 
Vrit he ſued. forth. Per Car. he need not; if the 


Writ be not good he may have a Writ of Error; 


But the Concluſion is not good, for they have tied 


up the Defendant that he cannot rejoin. Stiles 


- 'Rep. 379, 401. Whitehead's Caſe. But per Rolli, 


the ſetting forth the Original by the Defendant, 


and to conclude he is not guilty within fix Years - 


from 


Tompſ. 334. 


* " 
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The Law of Treſpaſs. . 
from that time is not good: he ought to plead Not 
Guilty within fix Years before the Original ſued 


N 
* 
» 
* 
* 
_ 

* 
— 


forth. © <3 - 


Treſpaſs of Aſſault and Battery. The Defens 


- dant pleads the Starute of Limitations. The Plain. 


tf replies within four Years he took out a Latitat 


and continued it down pro cauſa prædicta. Et 


hoc petit quod inquiratur, &c. The Defendant tra- 


yerling the Iſſuing of the Latitat., pro cauſa præ. 
licta infra the four Years; it was moved in arreſt. 


of Judgment, that this ſhould” be tried by the 


Record. Sed non allocatur, Iſſue being as well on 
the Time as the Iſſuing of the Latitat: But on the 
Iſſuing of the Latitat alone, it muſt be ſaid, prout 


tet per Recordum. 2 Keb. 680. Craguell verſus 
Robinſon. „ 2 8 
The Defendant pleaded the Statute of Limitati- 


ons. The Plaintiff replies, In the Uſurpers Time 


the King's Courts were ſhut up, fo that he could 
not proſecute by Writ. Judgment pro Def. 1 Keb. 


= 57. Weller and Prideaux, 104. 


7 


: - 4 9 22 f ls 
Replic al Stat de Limitations (vix.) Lai? pro- 


5. 


ſecuted and continued u/93 exbibitionem Billa. 


Per Releaſe. * 


If the Defendant in Treſpaſs pleads a Releaſe, 


he muſt traverſe all Treſpaſſes done after: If a 


Feoffment, all done before, If a Licence, all done 
before and after. Hob. p. 104. Digby's Caſe. 
In Treſpaſs for riding an Horke. The Defen- 


dant pleads, That the Plaintiff poffea, ſcilt. ſuch 

a day luy exoneravit del Treſpaſs. This is no 

| Plea to a Treſpaſs in no Caſe, without pleading 
a ſpecial Accord: Bur in Action {wr Caſe ſur 
Aſumps it may, if it be before breach of * 
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Che Lab of Crelpaſs. 
miſe. Siderſin p. 293. Tr. 18 Car. 2. Weſtlake's 
' Caſe: 2 Keb. 69. meſme caſe. - | | 
' - If two commit a Treſpaſs, and a Releaſe is made 
to one, provided that the other ſhall not take Be. 
nefit of this Releaſe, it's a void Proviſo. Lit. 
Rep: 191. | | 5 g 
| in Treſpaſs, the Defendant as a Copy- holder, 
Claims to have in the Land of his Lord Common 
by Preſcription. The Plaintiff pleads a Releaſe 
of this made unto him by the Defendant. The th 
Plaintiff pleads to this, Ne releſſa pas. It's not a | ol 
good Plea : for where one is Party to the Deed, | F. 
there he ought to anſwer directly, non eft factum. 2 
Aliter if he were a Stranger to the Deed, there fo 
he may well plead ne releſſa pas, or riens paſſa per k. 
le fait; and ſo by this means the Validity of the T 
Deed will come in queſtion, and the Books agree ©} i 
in this difference. 2 Bulſt. 55. Richardſon verſus ec 
Piſtell. 3 1 ; 
The Defendant in Treſpaſs pleads a Releaſe P 
of all Actions in B. and upon Oyer it was entred 
in hac Verba; and it appears that ſome things 
were excepted out of the Releaſe. The Plaintiff 
had Judgment on Demurrer : For it ſhall not be 
. intended the fame Releaſe. Palmer 411. Mar- 
LE” joram and Avis. 8 | 
A Count port per Executors pour biens priſes hors 
] de. lour 22 Def. pleads al part non culp. G 
al auter part le Releaſe d'un Executor. Repl, que 
Releaſe fuit d auter biens, & non culp. pleaded al 
eux. Winch. Entr. 1119, | 
Lud Quer. in conſideratione relaxationis fabi 
per Def. relaxavit dicto Def. omnes attiones & 
tranſgreſſiones per dict Def. quer illat. 2 Browne 
Teles al Treſpaſs pleaded, Tomp. 
eleaſe al Treſpaſs pleaded. Tomp. 335. 
To Aſſault, * 6 ** Defendant lead; Such a 
Day and Place the Plaintiff exoneravit, relaxavit 


— 


* 
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The Law of Treſpaſs. ps. 

Ce quiete clamavit to the Defendant, all Actions- : 
It ſhould have been, He. releaſed per Scriptum. 
Siderfin 175. Bleek and Grove, r 


Pur Neceſſity. Vide ſupra. | 


Pur bien Publique. Vide ſupra; I A: 


v2; 


It is not lawful to do a Tort though it found to 
the Profit of another. If a Man fee the Beaſts | MW 
of his Neighbour in another Man's Cloſe Damage- | 1 
Feſant, it's not lawful for him to chaſe them out; 1 
and if he do, the Owner ſhall have Treſpaſs. Dier 

fo. 36. Pl. 38. | SO | 

- "Parſon brought Treſpaſs for taking away Corn. 

The Defendant pleads, That the Corn was ſevered. 
from, &c. and was in jeopardy of being deſtroy- 
ed, &c, for which the Defendant carries them to 
— Plaintiff's Barn. Dier fo. 36. Pl. 39. no 
Hear © | : 
nod Def. cepit pred. peciam ſubboſci vocat. a 

Pale ads, Ly & deliberavit Conſta- | 
| bulario pro meliori cuſtodia pacis. Repl. de ſon tort. = 
| I Browne 378. a © 0 


2 K 2 


By Default or Add of the Plaintiff himſelf. "ee 1 | 


Default of Incloſures, wide Bars des Incloſures. 

The Defendant pleads, That in the Cloſe where 

the Plaintiff ſuppoſeth the Treſpaſs, there is, and 

time out of Mind was, a Foot-way for all People 

in, per & trans the ſaid Cloſe unto ſich a Place; 
and that the Plaintiff ſuch a day plowed up the faid 
Foot-way and ſowed it, and near the ancient Foot- 


way he reliquit & aſſignavit another Foot-way, 5 
Oc. and the Defendant went this new Way. A | 


good Bar and Excuſe ; for the Plaintiff did · the firſt 
Wrong, and aſſigned a new Way, and contrary | 
| | to 
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| "The Law of f Treſvals, - 
to bis own Agreement he ſhall not puniſh the De. 


ſendant. He faith the Plaintiff afſgnavit viam, 


and faith not to whöm, yet it's good. Lued ef 
kommune omnibus may not be aſſigned to any par- 
"ricylar Perſon. Zelv. p. 141. Horn and Wildlałe. 
Ie juſtify the Entry into another Man'; 
to throw down a Nuſance; as Water runs 


"in the Land of M. and M. ſtops the Water. 
n Courſe, ſo that it ſurrounds my Land: be ſhall - 


not have an Action againſt me if I enter into his 


| Cloſe co abare this. 2 Rolls Abr. 56 9.9. 


If a Man wrongfully impriſon me in his Houſe, 


I may juſtify the breaking the Windows and Houſe 


© get out, 2 Rolls Abr. 566. 
Ik l have an heap of Corn or Money, and ano- 
ther comes and caſts his Corn or Money into my 


Heap, I may juſtifie the carrying away the whole, 


Cro. Fac. 366. Ward and Ayre. 
The Plaintiff and Defendant being at play, the 


| Plaintiff thruſt his Money into the Defendant's / 


Heap and mixed it, and the Defendant kept it all. 


The Plaintiff brought Treſpaſs quod cumulum 
pecunis containing five Marks, , &c. Per Cur, 
the Action lies not. 2 Bulftr. 323 


The Plaintiff pretending Title to certain Lay 


which the Defendant had ſtanding in certain Land, 


to be more ſure to have the Action pals for him, 
took other Hay of his own and mixed it with the 


_ Detendant's Hay; after which the Defendant 
carried away both the one and the other. Per 


Cur.” the Defendant ſhall not be guilty for any 


part of the Hay, If a Man take my Garment 
and embroyder it witk Silk, or Gold, &c. I may 


take back my. Garment: But if I take the Silk 


from you, and with this face my Garment, you 
ſhall not take my Garment for your Silk which is 


on it; but are put to an Action for taking the Silk 


from you. So gs if the Plaintiff had taken the 


Defendant' 3 
* 


® o 


- WH . e . SGT 2 „ 
1 1 | 


Maſters and Polley. | ; 


puts in his Cattle, and the Beaſts againſt his will 


Defendant's Hay, and carried it to his Houſe, 
and there intermixed it with the Plaintiff's Hay, 


there the Defendant cannot take back his Hay, 


but muſt :ſue the Plaintiff for taking his Hay. 


This difference was agreed per totam Cur. Ita 


Goldſmith be melting of Gold in a Pot, and 
I will caſt my Gold into the Pot, and it's melted 


with the other, I have no remedy for my Gold, but 
have loſt it. Pop. Rep. pl. 38. 9 


One Tenant in Common may not juſtify the 


' entring into the ſeveral Land of another, to take 


a thing which is in common. 2 Rolls Abr. 566, 


A Man leaves an Iron Bar in my Cloſe ; in 


Treſpaſs for the taking this away, I may juſtify 


the taking and putting it into the Cloſe of the 


Plaintiff. 2 Rolls. Au. 565. Cole and Maunder. 


If one loads my Cart with his Corn, or puts his 
Coals into my Boat, I may detain them without 
being any Treſpaſſer, until he bring his Action 
of Detinue or Replevin: So if one puts a Saddle 


on my Horfe. 1 Bulſtr. p. 96. 


Treſpaſs for Chaſing. The Defendant juſtifies 


6 Damage Feſant in his Free hold. The Plaintiff 


replies, and ſhews a Grant of the Common in the 
Place where, ec. by the Defendant; and how 
the Defendant erected a Stack of Corn, and the 
Plaintiff pur in his Beaſts to uſe the Common, and 
the Defendant chaſed them, &c. Per Cur. the cha- 
ſing is not lawful ; and by ſuch means the Defen- 
dant ſhould defeat his own Grant. Yew. p, 201. 
Farmer's Cafe. Cro. Fac. p. 271. meſme Caſe. 

A. lett Land to B. for Life, and after letts this 
to C. for Years to commence after the Death ot 
the Leſſee, and after B. ſows part of the Land and 
dies before ſeverance of the, Corn, and after C. 
enters into the reſidue of the Land not ſown, and 


eat 
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- The La of Trelpals. FF 
ent the Corn. The Executor ſhall have Action 
of Treſpaſs againſt him, and this ſhall not excuſe; 12 
for the Executor hath the Right to the Corn, and 
they muſt grow till a convenient time to be remo- 8 
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* ved. 2 Rolls Abr. 568. Pitts and Collybeare. | P 
Escuſe by Fraud. n 


One knowing Execution will be upon his Goods, 
procures F. S. by Covin to lay one of his Carts || B. 
in his Yard, on purpoſe that the Bailiff might take 

it in Execution, fo that he might have Action of 

Treſpaſs againſt him; and the Bailiff took it, anld 
after he had knowledge thereof ſent it back; and I P! 
yet by S. brought Treſpaſs. Per Ley Chief Juſtice, I for 

the Bailiff may plead the Fraud in excuſe. 2 Roll: | 


x Rep. 393. Groome and Groonge. the 
7 2s 4 : ZE : p ; We 

Bar by Pardon. © 18 

D Ple 


F By ſhewing a Pardon by Act of Parliament is a 
good Plea. Old Book of Entries 596. 
A Continuands from 20 June until 6 Nov. 
following; and upon Not Guilty, it was found Þ | 
pro Quer. and no entry of the Fine quia pardona- || Lai 
tur; though the Act of Parliament pardoned but ¶ the 
to 25 Sept. and ſo but part pardoned, yet no Ca- 1 
piatur was entred for the firlt 'Treſpaſs, vi & ar- lor. 
mis being pardoned, the Continuando (being as to firſt 
the Conſumption of the Graſs) is for the Increaſe Þſhal 
of Damages only. Cro. Fac. 207. Strickland and 5 E 


Thorp. © S. IECS \ 
In what Caſes a Men may juſtify as incident to | Goc 
8 anotber thing. A 


If a Man bargain and fell all his Trees growing 
on his Land, the Grantee may come upon = i 
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Land to cut them down and carry them away: 


T7 owe B 


» Kolls Abr. 567, W. | 

If a Man grant to me to make a Trench in his 
Soil from ſuch a River unto my place to lay in a 
Pipe, & c. if my Pipe be ſtopped I may dig his 


Land for to amend the Pipe. So if I Have ſuch a 


Pipe by Prefcription, 2 Rolls Abr. 567. wide 
. 


| Bar by an Acbion depending in another Court for 


the ſame Treſpaſs. 


It is a good Plea, Bro. Treſpaſs 357. as that the 


Plaintiff hath Replevin depending in another Court 


for the ſame Treſpaſs, is a good Pleas. 


So to plead, after the Plaintiff hath declared, 


there is another Action depending in the Courts of 


Weſtminſter for the ſame Matter: But that there 


is an Action in an inferior Court is not a good 


is brought againſt J. and he is found Guilty, and 


Plea unleſs Judgment be given. 5 Rep. 61. : 
By Recovery en auter Action. 


Recovery in an Action of Treſpaſs at Common 
Law, is a good Bar in an Action of Treſpaſs on 
the Statute. Vide prius cap. 40. 25 | 
I Baylee of Goods bring Freſpaſs, and the Bay- 


lor brings another Action of Treſpaſs, he which 
firſt recovers ſhall ouſt the other of his Action, it 


ſhall be a good Bar to the other. 2 Rolls Abr.569, 

TERA 715 T4 | gs” 
Where Damages for Goodsare recovered againſt 

F. S. J. S. ſhall have after Treſpaſs for the 


Goods, 1 Keb. 43. | 


Aſſault and Battery againſt V. for Battery com- 
mitted by him ſimul cum J. and Judgment againſt 
him and Damages levied; and after another Action 


82 good : 


— 
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| 260 he Law of Creſpals. 
| good: but if he will take dvantage of the firſt Re- 

covery, he aught to ſhew it in pleading: Lite. Rep. 

fo. 37. Watſon*s Caſe. Hob. 66. | 

Bar by recovery by the fame Plaintiff in B. R. 

for the ſame Battery, againſt another who joins in 

the Battery. Repl. nul tiel Record. Litt. 56, il ; 
Garton. 5 1 

Treſpaſs by the Plaintiff for aſſaulting the Wife 

12 Apr. ---75. The Defendant pleads former 

Recovery in Treſpaſs 27 Apr. ---:75- by the 

Plaintiff and his Wife, que eſt ead. &c. abſque 

hoc that he is guilty of the faid Treſpaſs on 12 

Apr. or at any time before or after the ſaid 27 

Apr. ſeems. not good: But had the Treſpaſs been 

laid 29 Apr. or at any time after 27 Apr. had 

been ſufficient ; becauſe the Plaintiff cannot give 

evidence precedent. to the Day of the Recovery, 

but ſubſequent until the Day of the Declaration 

entred or Bail filed he may. 3 Keb. 56 8. Ridder 

and Wall. 5 + hed 

Note, Diverſity, where the Demand and Reco- 

very is of a thing certain, and where of a thing un- 

certain; as in Trover for certain Goods in particu- * 

lar. The Defendant pleads that the Plaintiff had 

” brought ſuch Action againſt J. S. for the fame 

. Goods before this Action brought, in which Sit 

he fo far proſecuted F. S. that he had Judgment 

and Execution againſt him; and avers, That the 

Goods comprehended in both Actions are the fame 

Goods; a good Plea. Execution is not any Satiſ- 

| faction: But where Treſpaſs is made by two, which 

reſts only in Damages, and the Plaintiff recover 

againft one and had Execution, this is a good Bar 

againſt the other: Nay, the very Judgment is a 

ſufficient Bar; for tranſit in rem Fudicat. and the 

thing uncertain is now altered into another Nature 

and made certain. So of Battery by diverſe, the 

firſt Recovery againſt one is a good Bar. 2elvi 
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The Lal of Trefſpaſs, 261 
- . 67. Broom and Wootton. ' 1 Leon. 19. Lendalls  -—- 
Caſe: Cro. Fac. 73. Browne's Caſe. 3 Leon. 122. 
But if Moneys are paid in Satisfaction of a Treſ- 
paſs, it's a good Bar. 2 Rolls Abr. 569. 


nl one recover in Appeal of Maybem, this ſhall 
not be a Bar in Treſpaſs for the Battery, 2 Rolls 
16. 


e S. brought Treſpaſs againſt C. for breaking his 
r WW Cloſe, and declares of a Treſpaſs in Sommers Land 

e ia Tunbridge. The Defendant pleaded, That 

e WW heretofore he himſelf brought Aſſize of Novel 

2 Diſſeiſin againſt the now Plaintiff, and ſuppoſed 

7 BM himſelf tobe diſſeiſed of his Free-hold in Lee juxts 

n WU Tunbridge, and the Land in quo, &c. was put in 

view, c. and avers, That the Land where, &c. 

and the Land put in view is one and the fame. No 

„ Plea. Bur if the now Plaintiff, who was then 

n Tenant, had pleaded to the Land put in view in 

r Bar, and the Plaintiff in the Aſſize had recovered, 
nov the Plaintiff in the Aſſize being. Defendant in 

this Action, might well plead this Recovery in Bar: 

n- W But in this caſe where the Tenant pleads null tort 

u. null diſſeiſin, he doth not expreſly plead to the 

xd Land put in view, but to the Suppoſal of the 

ie Plaintiff (viz.) de libero tenemento in Lee juxta 

it Tunbridge. 1 Leon. 24. Stacy and Carter. c 

itW Tran}. de Piſce capt. Bar per Recovery in pri- 

he mer Action. | Repl. Def. cepit plures owes quam 

ne qui fuer ſpecific. in priori Actione. Ra. Entr. 

i. .. . BY, 

ch Ane de 2 Spadones taken 28 Fuly. 33 Car. 

er 2. in two Acres of Land, and named them. The 

ar Defendant pleads, That Trin. 34. the Plaintiit 
a2 brought other Action of "Treſpaſs quare clauſum 

ie NN fregit & 2 equos of the Plaintiff cepit & abduxir, 

re and alſo ſpoiled his Graſs, and received 4.0 s. Da- 

he mage and 14./. Coſts ; and avers the Spadones in 

VF the Declaration, and the Equos in the former 

I | Action, 
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The Law of Treſpaſs. __ 
Action, and the taking are the ſame. The Plaintiff 
demurs generally. Per Cur. the Averment- that 
the Spadones in the Declaration, and the Equos 
in the former Action may well be the ſame, for 


Esquus is a general Word for all forts of Horſes. 


2. It was argued, That the Recovery in Treſpaſs 
ſhall not be a Barr in this Action, which is for the 
ſame Cattle, the other only for Damages, which 


may be given for the taking only, and for the other 


Treſpaſſes, and not for the Value of the Cattle 


themſelves; and 40 5. is not ſuppoſed. to be the 
value of two Horſes, and no Averment is here 


for what the Damages in the firſt Action were 


given; nor does it appear for what the 405. Da- 


mages were given, but only by ſuppoſal. 3 Levinx. 
124. Field and Telli ce. 


. 2 | hs” 2 n . 
" Pleaby Judgment in Inferior Court: | 


' Treſpaſs for taking the Plaintiff's Beaſts. The 
Defendant juſtifies, and pleads a -Plaint levied in, 
Debt in Worceſter-Court, and. counts upon it that 
the Defendant being indebted to the Plaintiff in fra 
Furiſdict. promiſ. &c. upon which talit. proceſſur: 


Fuit, that after, to wit, 2 Oct. 34 Car. 2. conſide- 


ret. fait, &c. and by Warrant upon this Judgment 
he juſtificed. The Plaintiff replies, de injuria [us 
propria abſque tali cauſa, abſque hoc quod babetur 


aliquod tale Recordum, &c. The Plea is ill: 


© I, He Pleads the Court held time out of memory, 
Oc. beſore 2 Fac. I. coram Ballivm, and then 
coram Maj ore, &c. and ſhews not any Grant for 


the Alteration of it; and then the Court held be- 


fore the Mayor was without any Authority, and 


the Judgment void. 2. It is not ſhewed in the 


Plea that the Cauſe of Action aroſe within the Ju- 


1iſdiction, and then the Judgment is coram non 
Judice, and void. It is true, in the Declaration ſet 
. VVV 
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forth, in the Plea it is faid to be infre juriſd. Cur. * 


but this is not ſufficient, for it is traverſable, and 
the Matter in the Declaration there is not traver- 


ſable here, but only that which is alledged in the 
Plea here. The Replication is ill for the double 
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Traverſe; yet the Declaration being good and 


the Plea ill, Judgment pro Quer. 3 Levinz. 243. 
Adney and Vernon. Ep dt lÞ ps} ante A N ot 
Treſpaſs for that the Defendant ſimul cum, &c. 


17 4 pr. 4. Regis nunc, 8c. aſſaulted, beat, woun- 
ded and impriſoned him twelve Months. The De- 
fendant quoad vi & armis & vulnerat. pleads N 


Culp. & quoad reſid. Trauſgreſſ. inſult. impriſon- 


ment & detention: in Priſone he ſaid, St, Ed- 
mund's Bury is an ancient Borough, and that the 


Defendant infra Furiſdiſt. Cur. de Recordo of the 


ſaid Borough was indebted to the Defendant, and 
for the Recovery of it the Defendant implacitaſſet 
" lum in ead. Curia, & invenit pleg. ad proſequend. 
ſectam ſuam G. ſuperinde taliter elan Fuit in 

eadem Cur. that he had Judgment and Execution, 


which he delivered to the other Defendants in the 


ſimul cum, who apud D. infra, &c. molliter manu: 
impoſuit ſuper, eum, and arreſted. him, &g. Per Cur. 
this ſhort way of pleading the Judgment in an 


inferior Court is good, though otherwiſe it has 


been formerly uſed. It was objected that the Plea 
Was ill, becauſe in the quoad reſid. he had omitted 
the Buttery, which makes a Diſcontinuance of the 
whole. But then it was anſwered, quoad reſid. 


Tranſgreſſ. præd. is a ſufficient Anſwer to all. Q. 
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Kitch. 140, 227. 
—_ | before I come to the particular Points. 
| _ of Tra- he ought to traverſe that part of it (or the mate- 
Foe any rial part) that the doing thereof will make an end 


then the Traverſe is good. Stiles pract. Reg. 318. 
as where there is a Diſſeiſin and a Diſcent alledged 


=. firſt Jay down fome. General Rules, and 
I ben ſpeak of traverſing the Place, Time, 
4 Diſcen, Seiſin or Diſſeiſin, or Conveyance. | 
1 or dying ſeized, and where one muſt make 
1 a Title ow his Traverſe, and where it is 
Y not neceſſary; and where a Man. muſt 
A traverſe, and where it is not neceſſary. 
6 In all which ] have cited the Caſes ſome- 
% 3 what largely, becauſe this ſort of . Le 2.36 
= "> "IE zs Curioas and Intricate. 


. e is. no more than to Gay a $24 5 


to be true, in theſe Words, . que Hoc, er. 4 


3 | Take two or three Rules of Tiwverſes'? in general 
3; tf one will take a Traverſe to a Beate, ; 
of the Matter for which the Plaintiff declares, and 


—= in a Declaration, if the traverſing the Diſſeiſin 
1 | will make an end of the Matter, there the Diffei- 

4 fin is to be traverſed, and not the Diſcent; as in 
| ſuch Caſes where it may be ſuppoſed that the Party 


miy come to the Eſtate by Diſſeiſin. ibid. Jon: is 
"il IE 344. Hood and ee. n 
; "IE Ip CRY 2 e N 1 
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. The Law of Treſpaſs. - 5 
- 'Trefpaſs for taking his Beaſts in B. The De- 
ſendant juſtifies that this is the Free-hold of A. 
and that he as his Bailiff took the Beaſts Damage- 
Feſant. The Plaintiff reglies, De injuria ſua pro- 
pria. abſque hoc that he Baff. It's an ill Tra- 
verſe: this makes no end of the Matter, becauſe 
he hath confeſſed it was the Free-hold of M. and 
it the Free- hold he in a Stranger the Plaintiff had 
not Colour to have Treſpaſs, be the Defendant 
Bailiff or not. 1. Rolls Rep. 46. in Lee's Caſe. 
Treſpais for taking three Loads of Oats. The 
Defendant pleads he took them Damage - Feſant be- 
ing on his Land, of which Land he had a Leaſe 
made to him by B. the Place called, ec. within 
ſuch a Pariſh. The Plaintiff replies and agrees the 
ſaid Leaſe, and ſaith, he was Parſon of the Pariſh 
of T. and he took the Oats for Tithes. The De- 
fendant rejoins, proteſtando That they were not 
ſet forth for Tithes, pro placito that S. did not 
demiſe to H. for one Tear, who (as the Plaintiff 
ſuppoſeth) did ſow the Land, and did fer forth the 
Oats for Tithes, and traverſeth the Leaſe made 
by S. to H. for a Year. The Traverſe-is bad, 
both as to the Matter and the Manner, this is an 
immaterial Traverſe, and goes not to the point of 
the Action, be the Demiſe to H. for one Lear 
or half a Year, it's not material. The Defendant 
might have ſaid he, was. not Parſon, or that it 
was not within the Pariſh, or abſque hoc quod poſ- 
ſeſſionat. fuit and ſgwed; and a material Traverſe 
might have been upon any of theſe. And as to 
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the Manner of the Traverſe it is alſo void; for ge 


doth here only Traverſe the Conveyance: to the 
Title which enables him to have the Tithes, which 
zs not good. 3 Bulſtr. p. 336. Mount ford and 
F. SH ee ee 
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The 1 of Treſpats. i 


If che Traverſe anſwers the material Part of 
th Declaration is well enough. vide 2 Sanders 3. 
Mellor and Walker. _ | 

2. Where the Defendant. hath given a lat 
anſwer in his Plea to all the material Matters con- 
tained in the Declaration, , there he needs not to 
take a Traverſe; for a Traverſe is the'denial of a 
thing, and when à thing is anſwered there needs 
no denial. So- it is where the Defendant hath con- 
felled and avoided all the Matter contained i in the 
Declaration. Stiles pract. Reg. 319. 

Treſpaſs for breaking his Cloſe. The fem: 
- dant faith, That it is his Free- hold; if the Plaintiff 
doth entitle himſelf by-a Term for Years, he ſhall 
not traverſe the Freehold of the Defendant, for 
that he had ſufficiently avoided i it. Gro, Car. 384. 

1 Sanders 23. Vide infra. 

In a Plea you muſt never 1 x Fd. 
1 Et de boc ponit ſe ſuper 1 If i it be ſo 
Plater demur ſpecially. 

4. Where a thing alledged doth vaſe and 
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"avoid my Plea, 1 may, W 79 15 it. 13 Elix. Vier. | 


Touch. Pref. 199. 
F. Where the matter is not ecaverſible LEE 
an Indudement, the Inducement it ſelf is traverſa- 


ble. As in Treſpaſs, Juſtification by ſpeeial War- | 


ranty, abſque hoe that he is guilty before or after | 
the day of the Warrant, is trayerſable, 3* Keb. 
207%. in Daynſdale's Caſe. 

6. If one bring an Action of Treſp als, *% 
breaking his Cloſe on a certain Day, if 155 De- 
fendant plead a Releaſe of all Actions, "he ſhall tra- 
"verſe all Treſpaſſes after; if a F eofment, he ſhall 
© traverſe all Treſpaſſes before; if a Licence for 
once, all before Fg after. Now the Plaintiff 
| hath choice to leave the Traverſe, and to traverſe 
the point of Juſtification (vi. ) the Releaſe, Feof- 


ment or Licence; or * may alledge : a os 


before 
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The Law of Treſpaſs. _ 


before or after, and ſo join upon the Traverſe of- 


fered :- this is a Traverſe after a Traverſe, but not 


a Traverſe upon a Traverſe to the ſelf ſame Point. 
TJ 
7. The Traverſe muſt not be of Matter in Law. 


The Defendant juſtifies as Bailiff by Fi. Fac. who 


per vias uſualos entred the Plaintiff's Barn where 


the Goods were, &c. The Plaintiff replies, the 


Doors were ſhut, abſque hoc there was a Requeſt. 


It's a void Traverſe, and alſo double. And per 


Cur. it's not material in caſe of a Barn (which 
doth not appear to be Parcel of a Dwelling-houſe) 


whether the Doors be open or ſhut, and ſo the 


Traverſe immarerial. 1 Keb. 698. Penton and 
r 
8. The Traverſe muſt be a full, expreſs, and 
ſtrict Anſwer to the Point, and not by way of 


Circumſtance. Treſpaſs for taking his Cattle, ita 


quod per fugationem interierunt. The Defendant 


pleads the Place where is holden of him by ſuen 


Services, and that he diſtrained and impounded 


them in a Pound overt, and that they died there 
de Fame in default of the Plaintiff, que ef ead. 
Tran. It's no good Plea, without a Traverſe quod 
per effugationem non interierunt. Cro. Elix. p. 384. 
Pleads Entry and Intruſion. Repl. faith, ab/que hoc 
quod H. O. intravit & ſic ſe intruſit. It's ill. Nelv. 
p. 1 70. Goddards Caſe. . * 8 


— 


9. To a common Bar the New Aſſignment is 


© ſufficient in a Replication, and a Traverſe is idle. 

As Treſpaſs for taking forty Cart. loads of Hay in 
EK. The Defendant pleads the Hay grew in B. 

and that the Tithes thereof belong to the Vicar, 
and he as Servant, &c. , The Plaintiff replies, 
' theſe were growing on other Lands in K. ab/que 
oc that they grew in D. the Lands alledged by 


the Defendant.” The Defendant rejoins, that they 


* grew in D. abſque hoc that they grew on the 


6 Plaintiff's 
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Plaintiff s Land. The Traverſe is void. 3 Keb. th 
728. DarrelPs Caſe, ' OO | 
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1 » Traverſe of the Place. © 
As to traverſing the Place alledged, obſerve: 
| Where the Juſtification is Local (that is) where 
8 it ĩs reſtrained to a certain Place, there the Traverſe 
of the Place is gol. 


| ++. :Tounderſtand this, you) F Local, 
'  _. +; muſtknowJuſtifications are { 2 Tranſitory. 


Local is, when the Cauſe of the Juſtification is 
3 | tied and reſtrained to a certain Place, it is fo local 
= that it cannot be alledged in any other Town or 
= Place; as Sale of Goods, Conuſance of Pleas, 
I killing a Dog on a Warren, cutting and taking 
away of Trees, Faux Impriſonment, digging + 
—_ __, O_o 7550 OT Pats Ei 1 
1 5 Tranſient or Tranſitory is, When the Cauſe for 
which the Defendant juſtifies is not reſtrained to a 
A certain Place, but may be alledged any where; 
= as ſon Aſſault demeſne, or that the Plaintiff aſſaul- 
—_ . ted him. In Action of Aſſault and Battery, the 
_ uu | Defendant ſhall. not traverſe the County: For the 
Raenaſon of this Difference is (viz.) carrying away 
1 Goods, ſpoiling Writings, ec. are Tranſient. 
In Treſpaſs for a Tort, the Plaintiff may alledge 
it to be done in any other Place, or in another 
County; and if the Defendant pleads not 2 | 
N ö | „ 


A 


ſo in Actions brought for things Tranſitory. Nei- 


ther can the Aſſault, Battery, or taking of the 


Goods alledged in another County be traverſed 
without ſpecial Cauſe of Juſtification, which ex- 
tendeth to ſome certain Place: As if a Conſtable 
of a Town in another County arreſteth the Body of 
A Man that breaks the Peace there, he may tra- 
verſe the County (but he muſt not reſt there ) but 
all other Places ſaving in the Town whereof he is 
Conſtable. And ſo it is of taking Goods, the 
Defendant juſtifies for Damage-Feſant in another 
County, he muſt traverſe as before. 

But where the Caufe of the Action is not re- 
| ſtrained to a certain Place, and ſo local as it can- 
not be alledged i in any other Town,” as in the Ca- 

ſes aboveſaid, and the like; then albeit the Action 
be brought in a Foreign County, yet he muſt al- 


Action is brought. As if a Man be beaten in the 

County of Aiddleſen, and he brings his Action 

in the County of Bucks, the Defendant cannot 

plead that the Plaintiff aſſaulted him in the County 
of Middleſen, and traverſe the County of Bucks, 

but he muſt plead his Juſtification in the County.” 

of Bucks, 2 that the Cauſe of his Juſtifeꝶtion 4 is 
f N in oy Place. Co. Litt. ry 15 


Aire C afes applied to this Rule. 


Treſp aſs for taking of Goods: ina | Blip? in Nuk. 
5 | ſhire. 7 he Defendant juſtified in a Place in Dur- 


bam, abſque hoc that he was guilty in Yorkſhire. 


It's a good Traverſe to the, 2 7 785 for it is local. 

| Finch. p. 7. e 
Partridge was beaten i in the County of Glouce- 
| fer by Sir H. P. for which he brought an Action 
M0 London, Sir H. P. would tave. jaſtibed by Af 


ſault 


ledge his Juſtification in the County where the 
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Che Law of Treſpaſs. 
the Jurors are bound to find for the Plaintiff, And 
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lault of the Plaintiff in the County of Glouceſter, I In 
4 with a Traverſe that he was not guilty in London. lo 
* But it was then ruled by the Court, that he could bj 
not ouſt the Plaintiff to ſue in London: But in ſuch Þ an 
a Caſe he might have alledged, that the Aſſault 2 
was done in London, becauſe it was alſo a thing 
Tranſitory, of which they ſhall take notice there, D 
and ſo help himſelf if the Matter had been true. Þ 0 
This Caſe cited in Popham's Rep. 10 1. in Para- fo 
more and Ferrald's Caſe. Now it is the common v 
Practice in ſuch Caſe to alter the Venue on Aﬀida- 4 
vii Butt IS Pe” | TE 
5 Aſſault and Battery in London. The Defen- 1 
dant Pleaded the Plaintiff entred his Houſe at /. | C 
in Efex, and he molliter manus impoſuit upon him KW at 
s ta put him out of his Houſe, que elt ead. Aſſault, 6 
= Battery & Maletractatio, alſque hoc, that he is 6 
1 guilty extra W. and it was thereupon demurred, IF « 
=— becauſe this Treſpaſs being tranſitory the Place is a 
—_ not traverſable. But per Car. the Cauſe of Juſti- I 
—_ - fication being local (vix.) the maintaining the 
b- Poſſeſſion of his Houſe, he cannot juſtify in ano 
ther Place, and he may traverſe every other Place. 
But as to Partridge s Cafe, where one juſtifies by 
reaſon of an Aſſault in another County, and tra- 
| -. * yerſeth the County in the Declaration, that is not 
= good, becauſe the Juſtification is perional and tran- 
= ſitory as well as the Battery. Cro. Elix. vor.., 
= Peacock's Caſe. Vide Cro. Elix. Purchaſe Ind t 
= Hutchins. ts. af e q 


But Partridge's Caſe was, The Plaintiff ſup- | 
poſed the Battery at B. in Com. Midd. The De- 2 
fendant juſtifies by reaſon of an Aſſault at C. in 
BH Com. Gloc. abſque hoc that he beat the Plaintiff at 
YZ B. in Com. Midd: The Plaintiff demurs on the | 
_ Traverſe, and Judgment for him, for the County 2 


| is not traverſable, the Matter of the Juſtification 
» being meerly tranſitory: But if the Sheriff juſtify |} | 
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Che Law of Trefpaſs.” 


Treſpaſs quare ſcy & import en Clanfeeld, The 


F Defendant juſtifies in B. and Judgment was pro 
Quer. becauſeè he doth not anſwer to the Treſpaſs; 
| for he ought to have traverſed ab/que bec that he 
Was guilty i in C. Aliter in Battery. 2 Rolls Rep. 
497. Biſhop of Oxon againſt Adam. 


Treſp aſs for taking of Goods at London 25 Fan. 


| The Defendant pleads that he lett an Houſe in 
Covent - Garden to the Plaintiff, and for Rent 
arrear 23 Fan, he diſtrained, ab/que boc that he is 
Guilty in London vel alibi extra St. Paul's Covent- 
Garden, or at any time after 23 Fan. Per Cur. 
the Traverſe is ill, inaſmuch as he may * guilty in 
another Houſe in Covent Garden. "Sewer 5. 293. 


Lady Medein's Caſe. 


Treſpaſs of Battery 5 Vans Impr funrienr ſuch 
a Day and Place. The Defendant Juſtifies at ano- 
ther Day and Place, by Virtue of a, Writ and 
Warrant of the Sheriff upon it, abſque boe that he 
| is guilty aliter vel alio modo, vel at any other 
Place. The Plaintiff replies that he is guilty aliter 
& alio modo, and at another Place. Iſſue and 
Verdict pro Quer. Bur upon the IIlneſs aid Uncer- 
tainty oli the Iſſue, Judgment was ſtayed. 2 Le- 


vinx. 164. Maſters and Mood. 


In Treſpaſs for taking of Goods 3 in nr blume, | 
and the Defendant juſtified as Servant to the Bi- 
ſhop of Durham, who had a Fair, and preſcribed | 

to ſeize Cattle for not paying Toll, and he juſt». 
fied in a Place in Durham, abſque hoc that he was 


"guilty in Yorkſhire.” Good. Minch. p. 7. 
If the Juſtification be in another County, the 


County wherein the Action i is TOA ought 5 


— 


8 
Impriſonment by a Cap. there the - ks _— 
local, and the Sheriff could not take the Plaintiff | 
| by Force of the ſaid. Proceſs in another County p— 1 
and there the Traverſe of the County is good. 
2 Leon: p. 79. Partridge and Poole. 
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The Law of Treſpaſs. 
cation in a Place certain ſhall be waved, which is 
material as this Caſe is, and ſhall not be enforced 


to it where it is local; and in Covet's Caſe it was 


adjudged in Faux Impriſonment, He juſtifies 38 
Conſtable in Suſſex, abſque hoc that he is guilty in 
Middleſex, and awarded good. So in Loweli®; 
Caſe in Treſpaſs for taking his Horſe in Cambr. 
he juſtifies for Damage-Feſant in Eſſex, abſque hoc 
that he was guilty in Cambr. and good. Cre. Elix. 
168. Smith and Heliar. 

In Treſpaſs quod clauſum fregit, & arbores ſuc- 
cidit in D. The Defendant juſtitics the Treſpaſs in 
S. without that that he is guilty of any Treſpaſs 
in D. It's made a Quære in Dier whether it ſhould 
not be Non culp. generally. Dier 19. Pl. 109. 

Treſpaſs was ſuppoſed to be in London, and the 
Defendant juſtifies in a Cloſe in S. abſque hoc that 
he was guilty in L. vel alibi extra S. pred. 1 Rolls 
Rep. 19. Quere if it be a good Plea; for by this 


Plea he may be guilty in S. out of the ſaid Cloſe, 


which is not anſwered, 
Treſpaſs for Battery and Impriſonment at C. in 
De von. The Defendant pleads he was Steward of 


the Court of Stannarics held at A. in Devon. 


where, becauſe the Plaintiff would not put in 
Pledges to a certain Action brought by J. S. &c. 
he gave Judgment and commanded the Officer to 
take him till he paid 28 J. abſque hoc that he is 
guilty of the Impriſonment in any Place out of the 
Jurisdiction of the Stannaries. Upon Demurrer, 
per Cur. the Plea is ill; for that it doth not appear 
by this Plea, whether C. be within the Juriſdiction 
of the Stannaries or not, and if it be within the 


Stannaries, then the Plea is not good, becauſe it 


is no anſwer to it. 1 Ro#s Rep, 267. Evely and 

Slaley. 2 Bulſtr. 326. meſme Caſe. 
A Man (now) may not traverſe the County, 
unleſs it be on a ſpecial Juſtification in _ 
Wo lace 
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Place, by reaſon of his Office or ſuch like. 1 Rolls 


ict Rep. 1. Vide Cro. Eliz. 860. | 
_ © Treſpaſs of Aſſault and Faux Impriſonment ſup- 


poſed to be done in ſuch a Pariſh and Ward in 


London, 20 May 35 Elix. The Defendant juſti- 
fies by reaſon of an Execution upon a Recovery 


in the Court of Sandwich within the Cinque Ports 


in Debt, and traverſes abſque boc that he was | 
guilty in Londen, & c. The Plaintiff replies and 


maintains the Aſſault and Impriſonment, and tra. 
verſeth abſque hoc quod habetur aliquod tale recor- 
dum loquele, ** the Defendant hath alledged, & 


boc paratus eſt verificare per record. The Defen- 


dant demurs. Per Cur. the Defendant's Plea prima 
facie was good, becauſe it was a ſpecial manner of 


Juſtification, which cannot be pleaded and alledged 
to be in any other Place than where it was done : 


But in this Caſe if the ſpecial Matter alledged in 
the Foreign County be falſe, as here, the Plaintiff 


may maintain his Action, and traverſe the ſpecial 
matter alledged by the Defendant ; and fo in ſuch 
a caſe a Traverſe may be upon a Traverſe, when 
Falſity is uſed to ouſt the Plaintiff of that Benefit 
which the Law gives him. Popham. p. 101. Para- 
— and Verrald, Cro. Eliz, p. 18. Meſme 
Caſe. | | 

Treſpaſs for taking two Hats of the Plaintiff ar 
Ea fl. Greenſted in Suſſex 10 Fan. 35 Car. 2. The 
Defendant juſtifies for Stallage in a Fair by Pre- 
ſcription, at Gombridge in Kent, held 14 Sept. 
35 Car. 2. quia the Plaintiff refuſed to pay the 


Stallage, quæ eFft ead. &c. abſque hoe that he is 


guilty of the Caption extra Feriam pred. The 
Plaintiff demurs ſpecially ; becauſe placita pred. 
non reſpondit narration. It was objected that the 
Traverſe is not good, becauſe he does not traverſe 
at another Time, as well as at another Place. But 
per Cur. the Concluſion quæ ent ead. with a Tra- 


ver ſe 
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verſe of another Place is good, without Traverſe 

Is at another time. Judgment pro Def. 3 Leuinx. 
227. Bodiy and Wilkins. . 

p- A Traverſe muſt not be a Departure from the 
in firſt Plea, nor repugnant to the Matter which in- 
i- duceth it. "Treſpaſs quare averia cepit apud S. G. 
ly d loca incognita fugavit. The Defendant pleads 
ts he took them Damage-Fefant, and chaſed them 
as to S. aforeſaid, and from thence to F. in the ſame 
nd County, ad imparcand. quæ ſunt ead. captio & ef- 
a- | fugatio unde, &c. abſque boc quod cepit averia 


T- | predifia apud S. prout, &c. Per Car. the Plea is ill > 
i | cauſa qua ſupra; and as this Caſe is there needs e 
n- not any traverſe at all; for here the Cauſe of ſu- .Þ , 
10 ſtification is tranſitory, and it ſufficeth here, tho 7 
of he juſtify in another Place, to ſay quæ eſt ead. „ \ J 
ed captio, &c. Cro. Elix. p. 667. Sir Walter Sands "i 
8 verſus Lane. | 55 4 ; 
inf In Treſpaſs at D. in Com. Kanc. The Defen- 7 


iff | gant juſtifies in defence of his Free-hold in Canter- 
al bury, que eſt ead. Tranſgreſſio, abſque hoc that 
ch the Defendant is Guilty at D. vel alibi. The 9 
en Plaintiff demurred, becauſe the que eſt ead. is 
fi ſufficient without a Traverſe. 1 Rolls go Cour- — = 

e. | 


4 | ter's Caſe. 1 Rolls 221. Bateman's Cale. 1 Rolls Do | 4 

Ne 19. Pl. 20. Anſten's Cale. Sed non allocatur; for = 
the Traverſe implies the quæ eſt ead. 3 Keb. 799. 3 

a Moreon and Charton. | '' 

ne If the Defendant juſtify at another Place, where {3 

i his Juſtification was not local, it's ill. 1 Sanders „ 
. 85. » 

ne fl 2 Def. eft ſeiſitus de terra in L. in qua in- „ 

2. wenit averia dam. facien. & travers quod eſt 

he | culp. in S. exitus quod eſt culp. in 8. Ra. Entr, _ 

4 530 | | 

he Fuſtificatio captions bonorum empt. in Lond: n. 3 

5 pd traverſe quod eſt culp. in Com. E. Ra. Entr. : 


4 . 2 Ni 


af * 8 p * * Fe V 
WE 2: * 5 
1 3 
" - » 
4 * * N 4 
4 
1 
J 


Che Law of Treſpaſs. 
Nen culp. al novel Aſſignment in terris vocat, 
H. & ad terras wocat. W. quod jacent in alia 
villa. Aſh. 438. ; | | 
Quod Def. ut ſerviens L. P. qui fuit ſeiſitus de 
Manerio de N. in Com. L. piſcbatus fuit in Rivu- 


lo de A. in eod. Cem. abſque boc quod eft culpab. de 


captione, ſtve aſportatione aliquorum Piſcium apud 
W. in Com. N. 2 Browne 177. 


Traverſe of the Time. 


A Man brings Action of Treſpaſs for breaking 
his Cloſe one Day; he maintains this Action by 
any one of an Hundred Treſpaſſes before his 
Action brought; which is the Reaſon that tho 
the Defendant juſtify for all that Day; yet he 
ought to traverſe all Treſpaſſes before and after 
this Day until the time of the Action brought. 
Hob. p. 104. in Digby's Caſe, The Day in Peel. 
paſs is not material; therefore Treſpaſs is laid to 
be done the firſt of May; the Defendant pleads a 
Releaſe made to him the firſt of Fune, abſque hoc 


that he was guilty at any time after the firſt Day 


of June. Per Cok, he muſt traverſe that he was 
guilty before or after the firſt day of Fuze. 3 Bulft_ 
209. Amſon and Walcott. 

In Trefpafs 10 November. The Defendant 
juſtifieth at another Day, and doth not traverſe; 
as in Dig by's Caſe, but ſaith only que eſt ead. 


tranſgreſſio. Per Cur. this is Subſtance on general 


Demurrer. 2 Keb. 878. Smith and Butterfield. 
Treſpaſs of Battery and Impriſonment, 1 May 

9 Fac. The Defendant juſtifies by Warrant to ar- 

reſt 4. May, 10 Fac. abſque hoc that he is guilty 


before. He ought to have traverſed that he was 


guilty before or after the Return of the Writ. 


I Rolls Rep. p. 406. Amſon and Walcott. , 


Treſpaſs 
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The Law of Treſpaſs. 

Treſpaſs for cutting ſix Poſts, & c. 1 May, 28 
Elix. The Defendant pleads, That on 1 May, 
27 Eliz. it was the Free hold of A. M. and he by 
his Command entred, and cut the ſaid Poſts, que 
eſt ead. Tranſgr. abſque boc, that he was guilty of 


any Treſpaſs before the ſaid 27 May, but doth 


not traverſe the time after, therefore it's ill. Cro. 
Eliz. p. 87. Higham and Reynolds. 
But obſerve in ſome caſes the Day may be ma- 


terial, as where the Party claims by ſpecial Con- 
veyance, as 18 H. 6. 14. Action againſt F. S. 
for taking his Servant, and counts that he by Deed. - 
retained his Servant in ſuch a Week. The Deſen- 


dant may well plead the Servant was retained 


with him the Friday after; abſque hoc, that the 


Plaintiff retained him on Munday. Bur this is not 
a Rule always, vide Nelv. 122, 123. 
If the Defendant juſtify the Treſpaſs at another 


time, and not at the preciſe time laid in the Decla - 


ration; yet if he aver that it is the ſame Treſpa!s 
whereof the Plaintiff complains, the Plea is good 
in Subſtance. 2 Sanders 5. It is but Form, and 
aided upon a general Demurrer. - 
The Defendant taverſeth the Day where it was 
not material, for he might have juſtified the ſame 
Day that the Plaintiff hath declared, withour any 
Traverſe; yet the Plea was allowed in 1 Sanders 
13. Haw and Planner. But it was in the caſe of a 
great Miſdemeanour. 'F 

In Treſpaſs for the taking of Goods, the De- 
fendant pleads a Recovery in the Court of Dorcbe- 


ſter in Debt againſt the Plaintiff, and Execution 


upon it by Fi. fac. and juſtifies the taking, appraiſ- 
ment and fale of the Goods by the Conſent of the 
Plaintiff in part of Satisfaction of a Judgment; 
que eft ead. captio, &c. The Plaintiff demurs 


upon the Plea, becauſe the Defendant varying in 
che Time of the taking from the Time alledged in 
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The Law of Treſpals, 
the Declaration, he ought” to traverſe any other 
taking, for the ſame Goods may be taken at feve- 
ral times, and the quæ eſt ead. captio is not ſuffici- 
ent. But per Cur. the Averment is ſufficient. Sir 
Z. Jones 14.5. Allen and Chaming. 

In ſome Caſes where the thing is local, the De- 
fendant need not traverſe before and after gene- 
rally. | | 
in Treſpaſs and Faux Impriſonment laid 1 Apr. 
The Defendant juſtifies at another Day at War- 
wick as Sheriff, abſque hoc that he was guilty on 
1 Apr. or at any time before or after while he was 
Sheriff, or at any other Place. Per Cur. this Tra- 
verſe is ſufficienr, and the Plaintiff muſt reply and 
ſhew if there were any other Aſſault or Impriſon- 
ment; alſo the traverſing the time both before and 
after, doth not lock up the Plaintiff from aſſign- 
ing another Day and Place, eſpecially the thing 
being local. > Keb. 237. Law againſt King. 


In Treſpaſs 1 May. The Defendant juſtifies at 


another Day, que eſt ead. Tranſgreſſio (of cutting 
Trees.) Per Cur. it is ill, unleſs it were tranſitory 
only: but there ſhould be a Traverle ab/que hoc 
that he is guilty at the Day in the Declaration; 
and in the Caſe of Law and King there was a Tra- 
verſe abſque hoc, that he was guilty while Sheriff. 


2 Keb. 860. Marſhall*s Caſe. 


Treſpaſs for breaking into his Chamber, and 


taking Govds 9 OF. The Defendant juſtifies by 
Leaſe of an Houſe by N. for a Year to B. which 
was aſſigned to the Defendant, who lett one Room 


to the Plaintiff for a Quarter, and that after the 


end thereof the Goods being there, they were ta- 


ken Damage-Fefant, abſque bc that the Goods 


were taken the Day alledged within the Quarter, 
or at any Day during that Leaſe. ' The Plaintiff 
replies, de injuria ſua propria. The Defendant 
demurs on Crogat's Cafe, de ſon tort is no Gar 
R , ;  * * Where 
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The Law of Treſpaſs, 

Property is in queſtion. Per Cur. the Traverſe is 
roo ſhort, being tied up to the Quarter of a Year, 
to which the Plaintiff makes no Title, and leaves 
not the Plaintiff, as he ought, to traverſe the Time 
or the Point of Juſtification ; for before the Quar- 
ter of a Year Treſpaſs lieth. So the Traverſe is 
ſhort, for the Plaintiff may prove any Day before 
the Treſpaſs brouglit. 2 Keb. p. 712, 735. White 
and Stubs. The Reporter ſeems confus'd in this 
Caſe; capiat qui capere p:teFt. 

If to a Treſpaſs clauſo fracto 11 March, the 
Defendant pleads a Licence 5 Maij, there he may 
and muſt traverſe abſque hoc quod ſit culpab. ante 
Licentiam ſibi conceſſam ; and the Plaintiff ma 
take Iſſue upon the Licence, or upon the Traverſe 
| Kel. 340. Hob. 104. 

The Plaintiff ſuppoſed the Treſpaſs and Faux 
Impriſonment to be the tenth of December 29 Elix. 
The Defendant pleads, That he by Virtue of a 
Warrant of the Sheriff, ec. did arreſt and impri- 
ſon him rhe ſecond and third Days of December 
before; abſq; hoc that he was guilty before or after 
the third Day of December, prout in narratione ſua 
ſpecificatur, (but ſaith not before the Action 
brought) and on this Iſſue is joined, and ruled to 
be well enough. Cro. Eliz. 9;. Richardſon and 
Pricket. | | 

Tranſ. de clauſo fra. ꝙ Maij. Bar quod clau- 
ſum fuit liberum tenementum 10 Maij, & traverſe 

quod eſt culp. antea. 34. H. 6. 13. 8 
Fuſtificatio per Warrant ſur Repl. & traverſe 
uod eſt culp. ante diem. Repl. quod eſt culp. antea. 

2. Entr. 669. Vet. Entr. 158, 163. 

Bar per arbitrament, & traverſe quod eſt culp. 
poſtea. Repl. quod eſt culp. poſtea. Ra. Entr. 607. 
Fuſt ificatio per Def. pro amerciament. & tra- 
verſe quod eſt culp. ante diem. Ra. Entr. 606. 
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The Law of Treſpaſs, 
Præſcriptio pro communia paſture in ſeperalibss 
terris ad ſeperalia tempora pro ſeperalibus averijs ; 
& traverſe quod eſt culp. cum equi, &c. ac a feſto 
ad feftum. Repl. quod eſt culp. cum equis, &c. ac 


poſt feſtum, & non reſpond. ad Præſcriptionem. 


Ra. Entr. 579. 

Pr eſcriptio pro communia paſture per 1 4 dies 
ante & poſt feſtum, & traverſe quod eſt culp. ante 
wel poſt. Exitus ſuper præſcriptione, & quod eſt 
culp. ante & poſt. Ra. Entr. 618. 

Vide Ra. Entr. p. 623. Præſcriptio pur certain 
Times and Years, & traverſe quod eſt culp. aliquo 
alio tempore ante vel poſt diem in narratione pr e- 
rerquam temporibus per Def. allegat. & alin ſimi- 
libus ſequen. & præceden. . 

Treſpaſs 20 die Maij. The Defendant pleads a 
ſpecial Juſtification de Treſpaſs le 1 1 die Maij, & 
traverſe que eſt culpab. devant un apres. Co. Entr. 
651. 1 Browne 379. 


Traverſe of Diſcent. 


In Treſpaſs, the Defendant conveyed to the 
Donee by five or ſix Diſcents, by dying ſeized of 
the Eſtate Tail in every of them; the Plaintiff 
confeſſed the Intail, and conveyed to him by 


Feoffment made by the Heirs of the Donee, which 


was a Diſcontinuance, and took traverſe to the 
dying ſeized of the fame Feoffee. It was ruled to 
be ill; for he ought to traverſe the moſt_ancient 


Diſcent. Dier 107. cited in Winch. p. 13. Sir G. 
' Savill's Caſe. | | 


Where the Diſcent is not traverſable but the 


dying ſeized. Cro. Elix. 277. $6 
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The Law of Treſpals. 


Traverſe of Seiſin, or Conveyance, and of dying 
ſeized, and the Diſſeiſin, and of the Free- hold. 


When the Plaintiff and Defendant claim from 


under one Perſon, the Conveyance may be tra- 


verſed ; but not if they claim under ſeveral Per- 
ſons. As, . | 

Treſpaſs quare vi & armis clauſum fregit. 
The Defendant pleads in bar, That F. S. was 
ſ:ized in Fee, and made a Feoffment to F. D. to 
the Uſe of D. in Tail, and claims under the Tail. 
The Plaintiff replies, That F. D. de temps dont, 


&c. is ſeized in Fee, and made a Feoffment to him, 


and he continued ſeized until the Defendant did 
the Treſpaſs ; ab/que boc that F. S. had enfeoffed 
F. D. in Fee: and adjudged ill; for he ought not 
to traverſe the Conveyance when they claim under 
ſeveral Perſons; for there the laſt Feoffment, or 
laſt dying ſeized is traverſable only. 2 Rolls Rep. 
262. Barker and Blackmore, But this Caſe is 
more fully reported by Cro.- Fac. 68r. 

In a Clauſum fregit. The Defendant pleads, 
long time before, G c. one J. S. was ſeized in Fee, 
and 12 Eliz, enfeoft T. N. to the Uſe of F. B. 
and A. his Wife, and the Heirs of their Bodies; 
and that they had Iflue H. B. and died ſeized, 
which deſcended unto him, and from him to his 
three Daughters, and juſtifies by their Leaſe and 


gives Colour. The Plaintiff replies, That long 
time before the Treſpaſs, that Sir T. T. was ſeized 


in Fee, and gave it to E. B. and F. his Wife, and 


the Heirs Males of their Bodies, and that they had- 


Iſſue the ſaid F. B. and the Plaintiff, and that F. 
had Iſſue H. and died, and H. died without Iſſue 
Male, whereforc he as Heir Male entred, & c. and 
traverſeth the Seiſin in Fee alledged in F. S. Per 


Fee 
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The Law of Creſpals. 
Fee alledged in the Bar, or the Gift in Tail. Co; 
Fac. 681. Vide 6 Rep. 25. 


Treſpaſs Je Clauſo frafo, The Defendant 


pleads before the time of Treſpaſs one Francy 


Taylor was ſeized in Fee of the Tenements where- 
of, &c. and died, and it diſcended to Francs his 
Son and Heir, who demiſed to the Defendant for 
two Years, by virtue whereof he entred, and gives 


Colour to the Plaintiff by a Grant made to him by 


Francs the Father; and ſo juſtifies. The Plain- 
tiff replies, long before Francis the Son had any 
thing, one F. Taylor the Grandfather ſeized in 
Fee before the time of the Treſpaſs, in conſidera. 
tion of Marriage between Francs the Son and 
the Plaintiff Rachael, ſettles the Land to the Uſe 
of Francs and Rachael in ſpecial Tail, Remainder 
to the Heirs of Francis in Fee, abſque hoc that the 
aforeſaid Francis the Father of Francis the Son, 
died ſeized in Fee modo & forma prout, &c. De- 
murrer. Per Cur. it's a good Traverſe; becauſe 
that no dying ſeized is pleaded fo that it might be 
traverſed, bur with a /ic ſeiſitus obijt, and the 
matter only traverſable here is the Seiſin in Fee 
modo & forma; for by the Replication Seiſin 
jointly with the Plaintiff. and to the Heirs of the 
Body, &c. with a Fee Simple in him is confeſſed, 
and that is good with the Traverſe. Hutton 123. 
Edwards and Lawrence. 

In Treſpaſs, the Defendant pleads his Free- hold. 
The Plaintiff pleads the dying ſeized of his Father, 
and that he is Heir and entred, and that the De- 
fendant diſſeized him. The Defendant traverſed 
the Diſſeiſin, and not the dying ſeized of his Fa- 
ther, and good. Bro. Tra. 30 H. 6. 7 

If in Aſſize 1 plead my Father died ſeized in 


Fee, and that J entred as Son and Heir to him, 
and was ſeized until by R. diſſeized, who enfeoft 
the Plaintiff, upon whom I entred, here the diſſei- 


Fi 


The Law of Treſpaſs. 


fin is not traverſable, but the dying ſeized. 30 K 


6. 7. and if the Defendant plead his Father was 
ſerzed and died ſeized, and gives Colour to the 
Plaintiff, the Plaintiff ought to traverſe the dying 
ſized, and not the Poſſeſſion of the Father, which 
is the Cauſe of the dying ſeized. 3 H. 6.59, 
The Defendant juſtifies in Treſpaſs, That his 
Father was ſeized in Fee and died ſeized, and the 
licus in quo deſcended to him as Son and Heir, 
The Plaintiff replies, That the Father infeoft him. 
Adjudged a good Confeſſion and Avoidance, with- 
out traverſing the dying ſeized of the Father, Dier 


5.266. 


Where the Defendant doth alledge Seiſin in one 
from whom he claims, the Plaintiff cannot alledge 
Seiſin in another from whom he claims before the 
Seifin of, &c. without traverſing, confeſſing or 
avoiding the Seiſin alledged by the Defendant, 
Cre Elon $230... | 5 

In Treipats the Defendant alledged Seiſin by 
Leſſee for three Lives, and that they as Servants 
enter d. The Plaintiff replies, That before Seiſin 
of the Leſſee for three Lives there was a Leaſe 
made for 99 Years, for the Life of one V. under 
whom he claimed. The Defendant Demurs, be- 
cauſe the later Seiſin alledged in the Leſſee for three 


Lives is not traverſt or confeſt. Per Car. it?s con- 


feſt by ſaying, that before the Seiſin of the Leſſee 


for three Lives, the Plaintiff had a Leaſe for Years, 
and Judgment pro Quer. 3 Keb. 467. Parſons and 
Parife: 

The Defendant juſtifies by Licence made the 
Day before the Treſpaſs by the Earl of S. who 
was ſeized. The Plaintiff demurred, becauſe he 
faith not the Earl was ſeized at the time of the 
Treſpaſs, and ſo the Plaintiff can take no Traverſe. 
Per Cur. The Plaintiff may traverſe the Licence, 


which will bring the Free · hold and Seiſin of the 


Earl 
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| Earl in queſtion, or he may take the Licence by 


Proteſtation, and traverſe the Seiſin of the Earl, 
becauſe his Seiſin ſhall be intended to continue; 
though the Pleading bad been more formal to ſay 
tempore quo, &c. and long time before the Earl 
was ſeized. But this is not a Matter of Subſtance. 
2 Keb. 266. Thacker and Comberludge. 

A Traverſe muſt be ſtrict to the Point. As, 
The Defendant pleads in Bar, That ſuch an one 
was ſeized of Land in the Right of his Wife, and 
that his Wife died ſeized, and that he was Heir to 
her, and entred, and gave Colour to the Plaintiff, 
The Plaintiff replies, That the Husband and Wife 
were. jointly ſeized, and that the Wife died, after 
whoſe Death the Husband was ſeized by Survivor: 
ſhip, abſque hoc that the Wife Died ſeized. The 
Traverſe is not good, that the Wife did not die 
ſeized ; but it ought to be, that ſhe did not die ſole 
ſeized. Winch. Rep. p. 7. 


In Treſpaſs, if the Defendant pleads J. S. was 


ſeized in Fee and enfeoft him. The Plaintiff re- 
plies, That he was ſeized in Fee, and leaſed to F. S. 
for Life, abſque hoc that F. S. was ſeized in Fee. 


It is good. 1 Keb. 374. Holden and Swindale. 


The Defendants juſtifies in Treſpaſs Quare 
clauſum, &c. that the Locus in quo was ſolum G 
liberum Tenementum of F. Marquiſs of . and 
juſtifies by his command. The Plaintiff Re- 
plies, That this Land is parcel of the Manor of 
A. and that V. Marquiſs of V. was ſeized in Fee 
of the ſaid Manor, and levied a Fine thereof to 
the uſe of himſelf, and L. his Wife for their Lives, 
the Remainder to the Lord Edward P. for 100 


years if he lived ſo long. Willam the Marquiſ 


dies and Lucy alſo, and that Edward entred, and 
Lett it to him for 21 years, who entred and 
put in his Cattle, and avers the life of Edward. 
To this Replication it was demurred, becauſe this 
Replication 


pt — - * "Row 
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Replication doth not anſwer nor confeſs and a- 
void the Freehold of the ſaid J. the Marquiſs al- 
ledged in in the Bar. But per Cur. The Bar be- 
ing a Bar at large, the Title in the Replication 
being at large, his claiming but a Leaſe for years, 
is a ſufficient and good Replication, without an- 
ſwering to the Freehold, Cro. Car. 384. King 
and Coke. | 

In Tranſpreſſione de clauſo fracto Def. dicit 
quod locus in quo eſt 10 Acres of Land, & c. and 
Pleads it the liberum Tenementum of a Stranger 
and the Defendant as Servant, &c. The Plaintiff 
Replies, That a Stranger before the Treſpaſs 
was ſeized, &c. in Fee and Infeoft the Plaintiff, 
by which Feoffment he was ſeized until he was 
difleized by the ſaid Stranger, in whoſe right the 
Defendant juſtifies & quod poſtea &. ante 4ranſ- 
greſſionem he made a regreſs and was ſeized in 
Fee quouſque the Defendant tali die & anno did 
the Treſpaſs, the Defendant maintains the Bar and 
traverſeth the Diſſeizin. Per Cur. The Replica- 
tion is naught, becauſe he doth neither deny nor 
traverſe the Freehold, tempore Trangreſſionis, but 
he ought to have alledged the Meſne Treſpaſs 
between the Diſſeiſin and the Regreſs, &c. Dyer 
134. 179. Bookof Entries 582. 


Traverſing a Licence. 


Def. juſtifies by Licence from the Plaintiff 's 
Son. The Plaintiff Replies, quod non intravit 
der Licentiam ſuam, its a negative pregnant; for 
he ought to Traverſe the Licence by it felt, or 
the Entry by it ſelf, Cro. 2.87. Vide ſupra 2 
Keb. 266. Thacker's Caſe, pag. precedents. | 


Mbere 
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| Where the Command is Traverſable. 


The Defendant Pleads, That the place where 
is the Freehold of F. S. and that he entred by 
his Command. The Plaintiff Replies, That as to one 
Acre it is the Freehold of F. S. which he let to 
him at Will, abſque hoc, that he entred by the 
command of F. S. and as to the reſidue, &c. By 
this ſpecial Pleading the Command is Traverſable, 
Cro. Paſ. 38. Elix. Butler and Wallis. 

Commandment is not Traverſable but in ſpect 
al Caſes, 2 Leon. p. 215. 


Traverſe Cuſtom. 


Where the Plaintiff confeſſeth a particular Cu- 
ſtom in his Replication, he ought to Traverſe 
the general Cuſtom alledged by the Defendant, 


Litt. Rep. 274. 
Of Traverſe and Title. 


Where one muſt make Title on bis Traverſe, and 
where it is not neceſſary. 


Note, This difference, for clear underſtanding 
of which, 1 ſhall largely Cite our of Juſtice 
Fenner's Caſe, in Popham Rept. p. 1, 2. A Calc 
acutely argued I ſay. 

Note, A diverſity where in Pleading in Treſ 
paſs the firſt Poſſeſſion is acknowledged in the 
Plaintiff by the Bar, and where it appears by the 
Pleading to be in the Defendant, and where, and 
by what matter the firſt Poſſeſſion acknowledged 
in the Plaintiff by the Bar, is avoided by the fame 
Bar; for in Treſpaſs in ſome Caſes the Plaintiff 
may Traverſe the Bar, or part of it, without 
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The Law of Treſpaſs. 
making any other Title, than that which is ar- 
knowledged to the Plaintiff by the Bar; but this 
always ought to be where a Title is acknowleged 
to the Plaintiff by the Bar, and by another means 
deſtroyed by the ſaid Bar; for there it ſufficeth 
the Plaintiff ro Traverſe that partof the Bar which 
goeth in Deſtruction of the Title of the Plaintiff 
compriſed in the Bar, without making any other 
Title; but if he will Traverſe any other part of 
the Bar, he cannot do it without making an eſpe- 
cial Title to himſelf in his Replication, where by 
the Bar the firft Poſſeſſion appeareth to be in the 
Defendant, becauſe that although the Traverſe 
there be found for the Plaintiff; yet notwithſtand- 
ing by the Record in ſuch a Caſe, the firſt Poſ- 
ſeſſion will yet appear to be in the Defendant, 
which ſufficeth to make his regreſs upon the 
Plaintiff; and therefore the Court hath no Matter 
before them in ſuch Caſe to adjudge for the Plain- 
tiff, unleſs in Caſes where the Plaintiff ſhews a 
ſpecial Title under the Poſſeſſion of the Defen- 
dant. As in Treſpaſs for breaking his Cloſe, the 
Defendant pleaded that F. G. was ſeized in Fee 
and enfeoffed, F. K. by vertue of which he was 
ſeized accordingly, and being ſo ſeized infeoffed 
the Defendant of it, by which he was ſeized un- 
til the Plaintiff claiming by colour of a Deed of 
Feoffment made by the ſaid F. G. long before 
that he enfeoffed, 7. K (where nothing paſſed 
by the faid Feoffment) entred, upon which the 
Defendant did Re enter ; here the Plaintiff may 
well Traverſe the Feoffment ſuppoſed to be made 
by the ſaid F. G to F. R. without making 
Title, becauſe that this Feoffment only de- 
ſtroys the Eſtate at Will made by the faid J. G. 
to the Plaintiff which being deſtroyed, he cannot 
enter upon the Defendant, albtit the Defendant 


cometh to the Land by Diſſeiſin, and not by the Fe- 
offment 


N 


The Law of Treſpaſs. 
offment of the ſaid J. K. for the firſt Poſſeſſion 


of the Defendant is a good Title in Treſpaſs a- 


gainſt the Plaintiff, if he cannot maintain or ſhew 


a Title Paramount. But the Feoffment of the 


ſaid F. G. being traverſed, and found for the 
Plaintiff, be hath by the acknowledgment of the 
Defendant himſelf a good Title againſt him, by 
reaſon of the firſt Eſtate ar Will, acknowledged 
by the Defendant to be to the Plaintiff, and now 
not defeated ; but in the ſame Caſe he cannot 
Traverſe the Feoffment ſuppoſed to be made by 
the ſaid F. K. to the Defendant, without an eſpecial 
title made to himſelf 5 for albeit J. X. did not 
Enfeoff the Defendant, but that the Defendant 
d fſeized him, or that he cometh to the Land by 
another means; yet he hath a good Title againſt 
the Plaintiff by his firſt Poſſeſſion, nor deſtroyed 
by any Title Paramount, by any Matter which 
appeareth by the Record, upon which the Court 


is Judge. 
Where it is neceſſary to ſay Que eſt eadem 'Tran(- 


greſſio, and where not: And of the Force and 


Effect of theſe Words. 


If the Defendant in Treſpaſs juſtifie the fame 
day and place, it is not neceſſary to ſay, que eft 
eadem, & c. 1 Bulſtr. 138. Kelv. 27. 29. 21H, 


7* 39 

Treſpaſs for breaking of his Cloſe, &c. laid to 
be done the ſeventh day of May. The Defendant 
juſtifies the Treſpaſs to be done the. twentieth day 


of May; if he concludes (que eff eadem Tranſ- 
greſſio) the Juſtification is good; and ſo is the dif- 


ference in 21 H. 7. 39. 1 Bulſtr: p. 138. Vagtencp 


againſt Tayler. 
In 
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Faynt-Treſpaſſers. 


Reſpaſs in Law is ſeveral, and one may an- 
{wer without the other. It is Joint or Seve- 


ral at the Will of him to whom the Wrong is done. 


Co. Litt. 1 30. b. f. 232. a. 
Diverſe Perſons may have an Action of Treſ- 
paſs jointly for Goods taken, Cc. not for Battery, 
unleſs it be in the Caſe of a Man and his Wite. 
Vide ſupra. | 5 . 
By Tenants in Common, vide ſu pr. 
Treſpaſs of Aſſault and Battery made on two 
Perſons at one time, they ſhall not join in one 
Action. Keil. M. 20. H. 7. Caſe 2. 

If two hold Land jointly, and Treſpaſs is done 
upon this Land, one cannot ſue fot this without 
the other; but the Action ſhall ſurvive. 

Joint - Tenants and Tenants in Common muſt 


join in all Treſpaſſes but Battery. 


Ad, of one Party, or to one Party, bow it ſhall 
avail bis Companion or not. 


A Releaſe made to one Treſpaſſer is available to 
his Companion, and he may plead it. Vide Bar 
per Releaſe, Co. Litt. 232. a. > 

C. brought "Treſpaſs againſt D. for breaking his 


Houſe and beating him, &c. The Defendant 


Waintiff s Houſe and beat him, and that after- 


pleads, That he together with R. A. in the time 
of the Treſpaſs ſuppoſed, did jointly break the 


wards 


wards, &c. the Plaintiff did releaſe unto the ſaid 
M. by his Writing, which the Defendant ſhews in 
Court, all Actions, Real and Perſonal, & c. and 
avers that the Treſpaſs whereof the Plaintiff com- 
plains, and which he and M. did jointly e una 
& eadem, & non alia, neque diverſa. 115 4 good 
Plea ; for though a Treſpaſs be joint and ſeveral 
to this Purpoſe, that he may fue either one or all, 
yet when two join in a Treſpaſs, they fo make 
one Treſpaſſer, as either of them Is as well anſwer- 


able for his Fellows Fact as for himſelf; and 


therefore a Releaſe ro one diſchargeth the whole 
Treſpals. Hob. p. 65. Cock and Fenner. | 

Treſpaſs againſt two. It's a good Bar, that the 
Plaintiff had Judgment and Execution againſt one, 
as well for the breaking of the Cloſe as the Entry. 
1 Leon. 19. Lendall and Pinfold. Cro. Elix. p. 30. 
Moreton*s Caſe. e 0 

If a Man bring Action of Treſpaſs againſt A. 
quod ipſe ſimul tum B. & C. did the Treſpals, and 
doth not ſue them all, his Writ ſhall abate; but 
it he bring his Action againſt A. and A. pleads 
the Treſpaſs done by him and B. and that the 


Plaintiff releaſed to B. und the Plaintiff traverſe 
the Releaſe ; yet this Action ſhall nor abate. Hob. 


þ. 164, 199. 


v2 CAP. 


: a RA * * n,, * + R ads SEE: 6d a wenne 
N W N Wn, . tot l 6 * un e r 
1 8 L ö 7 bi: 
} 1 * _ Le * ** 4 
4 9 12 ” * + : 
" s - 
* ' * 
1 - 
„ 

* [1 
* 


292 


'M * 
Che Law of Treſpaſs. 
- 3 4 } . ; L : 


FF 5 9 Ib <3: 
Several Pleas, and the Conſequence. 


T TRefpaſs againſt two for taking of a Gun and 
Dagger from him. One juſtifies becauſe 
the Plaintiff affaulted J. S. with them, and in 
Preſervation of the Peace, and for Safeguard of 
the Life of J. S. he took them from the Plaintiff, 
and fo juſtifies. The other pleads not Guilty. 
The Plaintiff replied againſt him who juſtified de 


ſon tort demeſne, and this Iflue was found pro Def, 


and the ſame Jury found the other Guilty, and af. 
ſeſſed Damages and Colts. It was moved in arreſt 
of Judgment, That in regard the Action was 
brought againſt both the Defendapts jointly, and 
the Juſtification is found for one, Me other cannot 
be guilty. Sed non allocatur: For he is found 


_ guilty, and cannot take Advantage of the Juſtiti- 


cation ; for it ſhall be intended he took it at ano- 
ther time without Cauſe. But if the one Defen- 


dant juſtifies by the Gift of the Goods, and found 


for him, although the other Defendant be found 
guilty, yet no Judgment ſhall be againſt him; for 
the other*s Plea deſtroys the Plaintiff's Title, and 
ſhews that he could have no Cauſe of Action, and 
ſo it appears to the Court. Cro. Fac. p. 134, 
Marlet againſt Ayliff and Eylett. Heb. p. 54 
Aliter if the Plaintiff had ſevered the Actions. Q. 
If Joint-Treſpaſſers be ſued in one Action, 
though they may ſever in Pleas and Iſſues, yet one 


Jury ſhall aſſeſs Damages for all; for againſt 


Joint-Treſpaſſers there can be but one Satisfaction; 
and if they be ſued in ſeveral Actions, though 
the Plaintiff make choice of the beſt Damage, 


yer. 


Querela well lies. 


The Lal of Treſpaſs, 


yet when he hath taken one Satisfaction, he can 


take no more; and if he require two, an Audita 
Hob. p. 66. Cock and Fenner. 
Leox. 122. Wi | 

Where a Man hath a perſonal Action againſt 
two Defendants, if they plead ſeverally and he be 
non ſuited againſt the one before he hath Judgment 
againſt the other, he ſhall be barred againſt both. 
For it works in the Nature of a Releaſe of the 
whole. But where there is but one Defendant, and 
he pleads to one Part in Iflue, and to the other de- 
murs, the Plaintiff may be non-ſuit for one Point, 


and proceed for another. Hob. p. 18 o. Slowley and 


© "YO OR IO IR on 
Parker brought Action of Treſpaſs againſt L. N. 
and V. L. pleads Non Culp. and Iſſue. N. and 


V. juſtify ; whereto the Plaintiff replied, and 


thereupon a Demurrer joined; hanging the De- 


murrer the Iſſue was tried againſt L. and Dama- 
ges given and Judgment againſt him; and after 
Judgment the Plaintiff entred a Nolle proſequi 


againſt N. and V. Per Cur. if the Nolle proſequi 


had been before Judgment, it had diſcharged the 


whole Action; and ſo had it if Judgment had been 
againſt them all, and then the Plaintiff had entred 


the Nolle proſequi againſt the two, as before; for 
Nonſuit, or Releaſe, or other Diſcharge of one 
diſchargeth the reſt. But becauſe the Action was 


at an end againſt L. and no Judgment had againſt 
the other two, fo as they are divided from L. and 
are not ſubject to the Damage found againſt him. 
Per Car. he was not diſcharged. Hob. p. 70. Par- 
ker verſus Sir John Lawrence, Nevill and Wood. 
If in perſonal Actions, as in Treſpaſs, one of 


the Defendants pleads a Plea which goes to the 


whole, as a Releaſe (which extends to both) the 
other pleads a Plea in Bar, which extends only to 


himſelf, as Non culp. the Plea which goeth to the 


U 3 whole 
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one pleads in excuſe of himſelf, and the other a 


Plea which goes to the whole, that which goeth 


to the whole ſhall be firſt tried; for if that be 
found it maketh an end of all, and the other De- 


fendant ſhall take Advantage thereof; becauſe the 


Diſcharge of one is the Diſcharge of both. Co. Litt. 
125. b. > | e YOON, 
Bar ad ſeperales terras per ſeperales titulos. Co. 


Entr. 660. 1 Co. 107. $2. 
Non Culp. per un, Fointenancy per auter. Ra. 

Entr. 613. OA I 
Tranſ. verſus A. B. C. & D. qui ſeperatim pla- 


citant non culp. ad partem poſt novam aſſignationem, 


4d alias ſeperales partes ſeperatim placitant ſpe- 
cialiter. Quer. replicat. ſeperatim ad barras A. B. 
& C. & facit 2 Keplic. ad placitum D. A. rejun- 


git ad Replicat. B. facit 3 Reſundt iones, C. 4 Re · 


junctiones, & D. 4 Kejunctiones ad Replicationes. 
Quer. ſurrej ungit ad placitum A. & facit 3 Sur- 


whole ſhall be firſt tried. Co. Litt. 125. b. Or if 


\ 


rejunttiones ad placitum B. & ad placitum C. &c. 


A very pretty Record. Co. Entr. 180. 

| Duoad partem non culp. quoad aliam partem ſon 
' aſſault demeſne. Tompl. 335. a 

Kepl. al part que maintain le narr. & traverſe le 
licence, & quoad al. part de injuria ſua propria 
abſque tali caſa. Tompſ. 350. 

Narr. de clauſo frat. & averijs imparcat. 
Def. placitat quoad. partem in uno clauſo præſcri- 
ption pur an way, & quoad al. part in alto clauſo 
liberum tenementum & diſtreſs pur damage feſant. 
s. . 


CAP. 


Cogat 's Caſe. 


Che Law of Treſpaſs; ys 
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Car. XXII. 


Of the Replication, de Injuria ſua propria, 
the Nature of it, and where neceſſary, 
and where good with a Traverſe, 


I» 
, 4 - 4 
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HIS Plea by way of Replication, & to be 
pleaded where the Defendant's Plea is Mat- 
ter of Excuſe, and not where he claims an Inte- 
reſt; as ſon Aſſault demeſne in Battery, and in 
Scandal, levying of Hue and Cry. Cok. 8 Rep. 67. 

They are Words of. Art uſed in an Action of 
Treſpaſs by way of Replication to the Defendant's 
Plea. As A. ſues B. for a Treſpaſs. B. pleads that 
he did it by Command of his Maſter. A. replies, 


he did it de Injuria ſua propria, abſque tali cauſa, 


&c. or (abſque boc that his Maſter commanded him 
modo & forma) and here he traverſeth the Cauſe 
or Commandment of his Maſter. - 

Where a Free hold Eſtate for Years, or Matter 
of Record comes in Queſtion, in ſuch caſe he 
ought to avoid the Title, Leaſe for Years and 
Matter of Record, by Matter of as high a Nature. 
Latch. 211, 273. As a Bailiff "uſtiies Impriſon- 
ment, for that a Capias was awarded to the Sheriff, 
who made a Warrant to him: Here de Inaria 
ſas propria is no Plea, It's all one Cauſe, and it 
referreth to all the Plea in Bar, and fo the Iſſue 


would be full of Multiplicity, and Matter of Re- 


cord ought not to be put to the Trial of the Lay- 
gents: but in ſuch Caſe he may reply de Injuria 


ſua propria, and traverſe the Warrant. It might 
have been a good Plea in a Court not of Record. 
8 Rep. 67, Crogate's Caſe. 
us + 


The Law of Treſpals. 


In Treſpaſs, if the Defendant juſtify and draw 


a Free- hold in queſtion, ſuch Replication is not 


5 


good. 
Abſque tali cauſa was omitted, and the Replica- 
tion not good. 1 Rolls Rep. p. 7. 
When the Defendant in his own Right, or as 


— 27 


Servant to another, claims any Intereſt in the 
Land, or to any Common, or to Rent iſſuing out 


of Land, or to any Way or Paſſage upon the Land, 
here de Injuria ſua propria generally is not any 
Plea. 2 Sanders 295. But where one claims not 


any Intereſt, but juſtifies by Command or Autho- 


rity derived from another, aliter, with a Traverſe 
ut ſupra. 8 Rep. 67. Cregate's Caſe. Cro. Eliz. 
359. In Trover of Trees, the Defendant pleads, 
Queen A. was ſeized in Fee of the Manor of D. 
where thoſe Trees were growing, and granted it 


to the Defendant in Tail, and that F. S. cut the 


ſaid Trees, and granted them to the Plaintiff who 
loft chem, and the Defendant found and conver- 
ted. The Plaintiff replies de Injuria ſua propria 


it's not good. For the Defendant. juſtifies by 


claiming an Intereſt in the Free-hold to himſelf, 
A Repleader was awarded. £ 
Where by the Plea of the Defendant, any Power 


or Authority is mediately or immediately derived 


from the Plaintiff himſelf, or is given by the Law, 


as to view Waſte, &c. there, although no Inte- 
reſt be claimed, the Plaintiff ought to reply to this, 
and ſhall not reply generally de Injuria ſua propria. 
8 Rep. 67. Crogate 's Cale. | 


To Aſſault and Battery. the Defendant pleads, 


That he was poſſeſt of an Houſe in ſuch a Pariſh 
for Years, and that the Plaintiff entred his Houſe 


and would have thruſt him out of Poſſeſſion there- 
of, whereupon he molliter manus impoſuit to put 
him out, and the harm, if any were done, was in 


Defence of his own Poſſeſſion. Repl. 4 5 
- | 43 


* 


The Law of Treſpaſs. 
ſua propria is good. For the Title or Intereſt 
comes not in queſtion. Cro. Car. Skevill and 
Avery. | 


The Defendant juſtifies, for that the Plaintiff 


is bis Servant and neglected his Service, and he 


moderate caſtigavit. The Plaintiff pleads, quod 
non moderate caſtigavit. It's ill upon Demurrer ; 
but good after à Verdict, by the new Statute. It 
ſhould have been & Injuria ſua propria. Sid. p. 447. 
Aubrey and ame. | of; 


ſpecial Plea and juſtifies. The Plaintiff replies, 
de Tnjuria ſua propria. Verdict pro Quer. The 
Replication is not good, becauſe it anſwers not the 
ſpecial Matter pleaded, nor takes any Traverſe by 
an abſque tali cauſa, as it ought to do, and ſo 


there is no Iſſue joined, and conſequently can beno 


Judgment. Stiles Rep. 150. Fennings and Lee, 
Treſpaſs of Aſſault, Battery and Wounding 
againſt Lee and his Wife, for Aſſault and Battery 
made by the Wife. The Feme pleads a ſpecial 
Juſtifi-ation, that it was in defence of her Huſ- 
band, and fo juſtified the Aſſault and Battery, 
and non culp, to the Wounding. The Plaintiff re- 
plies, de Injuria ſua propria. The Jury find entire 
Damages for all, whereas there is not a perfect 
lſſue joined as to the Aſſault and Battery for want 
of a Traverſe. The Replication was not good, 
and ſo the Verdict not good. It was an immate- 
rial Iſſue, and a Repleader. Stiles Rep. 198, 210. 


In Battery, the Defendanr juſtifies by Proceſs 


to arreſt one V. and the Plaintiff would have 


reſcued him, whereupon he did molliter manus im- 


ponere. The Plaintiff replies, de Injuria ſua pro- 


pria, abſque hoc that the Defendant had Virrure of 


ſuch a Warrant taken as that by which the De- 
fendant juſtified. Per Cur. The Juſtification is 


ſufficient, and better by the Admitrance in the 


Replica- 


In Aſſault and Battery the Defendant pleads a 
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Che Lab of Trelpaſs. 
Replication, than if the Iſſue had been offered de 
Injuria ſua propria generally, without ſuch Tra- 
verſe, 2 Keb. 293. Heywood againſt Wood. 
Ia Aſſault, &. the Defendant pleads, what he 
did was in his own Defence; The Plaintiff replies, 
on Attachment out of Chancery, and by a ſpecial 
Warrant from the Sheriff, he arreſted him, and 
the Defendant reſcued himſelf, and beat the Plain- 
tiff, de Injuria ſua propria, & hoc parat. eſt ve- 
rificare. Per Cur. the Concluſion is ill: he ought 
to plead . hoc petit, 8c. Cro. Car. 164. Duncomb 
and Smith. en, N 
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The Law of Creſpaſs. 


» Cot Be OENEY.. 7.44 


In what Caſes the Defendant in Pleading, 
and the Plaintiff in his Replication, 

" ought to ſhew or make his Title in certain, 
and in what not. NEE, 


"THE Plaintiff need not make any Title in 
an Action of Treſpaſs, it being a Poſſeſſory 
Action. Treſpaſs quare Fenum ſuum cepit ; he 
need not convey himſelf a Title to it, as for 
Tirhes , &. and if he do it's Surpluſage. If he 
do make a Title, and not purſue it, it's not ma- 
terial. 2 Bulſtr. 28 8. Williamore verſus Bamford. 
2 Cro. p. 123. Dent and Oliver. a 

Poſſeſſion to the Defendant is a ſufficient Title 
to put in his Beaſts, be it by Right or Wrong. 
Netw. p. 75. | f 

The Defendant juſtifies by Virtue of a Leaſe 
and faith generally, That at the time of the Treſ- 
paſs he was poſſeſſed of a Cloſe called . for a 
certain Term of Years adtunc & adbuc ventur. 
and ſhews not of what Leaſe, nor for what Time. 
Per Cur. he need not, for the Intereſt of the Cloſe. 
is not in Queſtion, but is meerly collateral to 
the thing in Queſtion ( which was default of In- 
cloſures) and it is but Conveyance to the Matter 
ſubſequent; for whether the Defendant be ſeiſized 
by Title or by Tort, the Poſſeſſion and Occupa- 
tion of the Land is ſufficient to juſtify the putting 
in his Beaſts into the Cloſe whereof he was poſſeſt, 
although it were bur at at Will. Tel v. p. 75. Faldo 
and Ridge. | _ 
In Treſpaſs the Defendant pleads default of In- 


cloſures, and that the Plaintiff debuit reparare, and 


doth 


. n 
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The Law of Treſpaſs; 


good Policy for the Detendant in this Caſe to be Vir 
ſparing in ſetting down the Title of the Plaintiff, 


3 . doth not ſhew by what, Title, or in what fort: tra 
4 But the Diverſity is, where the Right of Incloſing | 
1 to charge the Inheritance is in Queſtion, and ; 
3 | where the Plea goes only in excuſe of a Treſpaſs ; jt 3 
4 as in Curia claudenda, he ought to ſhew the Title 10 
1 in the debet & ſolet; for this is only in the Right, wit 
E- and ſhall bind the Inheritance for ever: But in lies 
4 Treſpaſs it goes only in Excuſe. And alſo the gea 
4 Defendant is a Stranger to the Title of the Plain- to 
4 tiff, and may not by Preſumption know by what Ger 
B Title he ought to repair; and (by Popham) it is we: 
3 | | 4 I . n 7 not 
3 leſt he miſtake it, and ſo be tricked. Yelv. P. 75. fy" 
A 5 Faldo and Ridge. 0 IS... * 
—_ To the Aſſault and Battery the Defendant ſter 


pleads, That he was poſſeſt of ſuch an Houſe in Ma 
ſuch a Pariſh for Years, and that the Plaintiff en- 
tred his Houſe and would have thruſt him out of 36 


Poſſeſſion, whereupon he molliter manus impoſuit, ', 
Kc. and good, though he doth not ſhew who Th 
made the Leaſe, nor when it was made, nor for 52 


how many Years: For it is but Inducement and 
_ Conveyance to his Juſtification, and not the Sub- 
ſtance thereof, which is, that he offered to thruſt 7 
bim out of Poſſeſſion; and whatſoever Title he Sf 
hath it is not material, whether by Virtue of a ll 
, Leaſe at will, or any other Title: For the Title Ba 
or Intereſt not coming in Queſtion, it need not be 


ſo certain as where it is pleaded by way of Title to 7. 
make a Claim in the Defendant. Cro. Car. 138. a 
A | Skevill and Avery. 8 rr tak 
l | | In Treſpaſs, Colour of Poſſeſſion given by the Jo 


. Defendant to the Plaintiff ſufficeth; becauſe the 
Declaration is general upon a ſuppoſal, without 
any Title ſet forth in certain; hut in Trover and De 
all other Actions where the Plaintiff makes a Title f 
to the thing in demand, there the Defendant e 
N - .+ ought 


| 
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ought to make a better Title to himſelf, and to 
traverſe the Title of the Plaintiff, or to confeſ; 
and avoid it. 'Yelv. p. 174. Prieft ly verſus Mhite. 
If a Servant juſtify by a Leaſe, he ought to ſhew 

it as well as his Maſter. As Treſpaſs for entring 
into his Cloſe. The Defendant pleads, That R. L. 


was Parſon of R. within which Pariſh this Cloſe 


lies, and that he by Writing under his Hand and 
Seal, dated, &. Lett the Tithes of the ſaid Cloſe 
to Sir R. O. for three Years, whereon he as his 
Servant entred the faid Cloſe to ſee what Tithes 
were due, &c. IIl Plea, becauſe he juſtifies by 


Virtue of a Leaſe for Years of Tithes, and ſhews 


not the Deed of the Leaſe: and although he juſti- 
fy but as a Servant, yet coming in by Title and 
in Privity, he ought to ſhew it as well ag his Ma- 
ſter ; and he cannot plead the Entry into another 
Man's Soil, without making good Title thereunto, 
which ought to be by ſhewing the Leaſe. Cro. Fac. 
360. Sir H. Rolli verſus Boulting. 
Treſpaſs for breaking his Cloſe, & c. and for 
Title ſhews, that this was Copy. hold, Parcel, &c. 
of which C. was Lord, and the Lord granted this 
to the Plaintiff and his Heirs. The Defendant 
pleads that long time before, one Pole and Mar- 
garet his Wife were Lord of the Manor in Right 
of the Wife for Life, remainder to S. in Tail, 
who made a Leaſe to the Defendant. Irs an ill 
Bar; for he ought to have ſhewed how this Eſtate 


came to Pole and his Wife, and the Commencement 


of it. 2 Bulſtr. p. 282. Sandford 's Cale. 5 
Treſpaſs againſt D. for breaking his Cloſe, and 


taking away two Loads of Timber, The Defen- 


dant makes Title ro the Cloſe, & c. and that he 
took the Timber. Demurrer ; for he hath made 
no anſwer to the two Loads of Timber; for the 
Declaration faith not the Timber was growing 
upon the Land, nor had the Defendant Juhi 

dhe 
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* The Law of Creſya(s. 


the taking this as Damage - Feſant. Per Coke, the 
making of Title to the Land is ſufficient where 
the Declaration is for Corn or Timber annexed to 
the Land: But this Plea is no Anſwer to the Tim- 
ber, unleſs it appeared that the Timber was grow- 


' Ing upon the Land; and fo all is diſcontinued, as 


LY in Harlakenden's Caſe. Quære if he ought to have 


K K > So re Weg en > — * 


demurred ſpecially for this Cauſe. 1 Rolls Rep. 406. 
Denſe and Denſe. e 6 
The Defendant pleads, That one V. was ſeized 
of the ſaid Meſſuage wherein the Treſpaſs was ſup- 
poſed to be done, and being ſo ſeized (ſuch a Day 
and Year) did demiſe it ro the Defendant for two 
Years from ſuch a Feaſt then laſt paſt; by Virtue 


of which he entred and was poſleſt untill the Plain- 


tiff claiming by Colour of a Deed made of the ſaid 


M. where nothing paſſed by the Deed, upon which 


the Defendant entred, &c. The Plaintiff replies 
by Proteſtation, That the faid . was not ſeized 
as the Defendant hath alledged, pro placito, he 
ſaich that the ſaid /. did not lett it to the Defen- 
dant, as the Defendant hath alledged ; upon which 
Iſſue it was found for the Plaintiff, It was moved 
in arreſt of Judgment, becauſe the Plaintiff hath 
not made any Title by his Replication. Per Cur. 
he need not make Title in this Caſe; but it ſuffi- 


ceth to traverſe the Bar without making a Title; 


for here it is acknowledged by the Defendant, 
that V. did demiſe it to the Plaintiff, and that this 


is a Leaſe at Will, at the leaſt not defeated by his 


own ſhewing, but by the Leaſe made to the De- 
fendant ; thus being traverſed and found againſt the 
Defendant, the Plaintiff by the Acknowledgment 
of the Defendant himſelf, hath a good Title againſt 
him to enter into the Land, and the Defendant by 


his Re-entry is become a 'Treſpaſler to the Plaintiff 
as in 2 Ed. 4. The Defendant in Treſpaſs pleads, 


That he lett the Land to the Plaintiff for another 


Man's 


The Law of Creſpass. 303 : 
Man's Life, and that ceſt a que vie was dead, up- 
on which he entred ; and adjudged that it ſafficeth 
for the Plaintiff to maintain that ceſtuy que vis was 
yet living, without making any other Title. Pop. 
Rep. 1. Juſtice Fenner againſt Fiſher. The Leaſe 
made by N. to the Defendant, is the material 

Point of the Bar, which deſtroyed the Title Para- 
mount acknowledged to the Plaintiff by the Colour, 
which is good without another Title made. 

In Treſpaſs in ſome Caſes the Plaintiff may tra- 
verſe the Bar, or part of it, without making any 
other Title than that wie is acknowledged to the 
Plaintiff by the Bar; bu this always ought to be 
where a Title is acknowledged to the Plaintiff by 
the Bar, and by another means deſtroyed by the 
aid Bar; for there it ſufficeth the Plaintiff to tra- 
verſe. that part of the Bar which goeth to the 
Deſtruction of the Title of the Plaintiff compriſed 
in the Bar, without making any, other Title; but 
if he will traverſe any other part of the Bar, he 
cannot do it without making an eſpecial Title to 
himſelf in his Replication, where by the Bar the 
firſt Poſſeſſion appeareth to be in the Defendant, 

| becauſe that although the Traverſe there be found 
for the Plaintiff ; yer notwithſtanding by the Re- 
cord in ſuch a caſe, the firſt Poſſeſſion will yet ap- 
pear to be in the Defendant, which ſufficeth to 
maintain his Regreſs upon the Plaintiff; and there- 
fore the Court hath no Matter before them in ſuch . 

' Caſe to adjudge for the Plaintiff, unleſs in Caſes 
where the Plaintiff ſhews a ſpecial Title under the 
Poſſeſſion of the Defendant. As, In Treſpaſs for 
breaking his Cloſe, the Defendant pſtads that 
F. G. was ſeized of it in his Demeſne as of Fee, 
and enfeoffed F. K. by Virtue of which he was 
ſeized-accordingly, and ſo being ſeized enfeoffed 
the Defendant of it, by which he was ſeized until 
the Plaintiff claiming by Colour of a Deed of 

| Feoffment 


© 204 %½ _ The Law ok Treſpaſs. | 
=  FPFeoffment made by the ſaid J. G. long before tha 
3 he enſeoffed J. R. (where nothing paſſed by the Gr: 
aid Feoffinent) entred, upon which the Defendant e 

did re-enter. Here the Plaintiff may well traverſe T. 
| the Feoffment ſuppoſed to be made by the faid ent 
1 J. G. to F. R. without making Title, becauſe rep] 
—_ that this Feoffment only deſtroys the Eſtate at Will Was 
=» made by the ſaid F. G. to the Plaintiff, which be- 
ing deſtroyed, he cannot enter upon the Defen- 
dant, albeit the Defendant cometh to the Land by poſſ 
Diſſeiſin, and not by the Feoffment of the ſaid 4% 


75 N - 


3 A FJ. X. for the firſt Poſſeſpn of the Defendant is a men 
b 5 good Title in Treſpaſs againſt the Plaintiff, if he I Judg 
cannot maintain or ſhew a Title Paramount. But by t 


the Feoffment of the ſaid F. G. being traverſed and by \ 
found for the Plaintiff, he hath by the Acknow- any 
ledgment of the Defendant himſelf, a good Title in F. 
againſt him, by reaſon of the firſt Eſtate at Will b 
acknowledged by the Defendant to be to the Plain» ¶ deri 


tiff, and now not defeated. But in the fame Caſe he 1 
cannot traverſe the Feoffment ſuppoſed to be made pe 
0 


by the ſaid J. K. to the Defendant, without an 
eſpecial Title made to himſelf; For albeit F. K. ſupp: 
did not enfeof the Defendant, but that the Defen- 


dant diſſeiſed him, or that he cometh to the Land afore 
by another means; yet he hath a good Title a- 2 
09 


1 gi.iuinſt the Plaintiff by his firſt Poſſeſſion, not de- 
B ſtroyed by any Title Paramount, by any matter had \ 
which appeareth by the Record, upon which the || /#ap 

Court is to judge. So note a Diverſity where in murs 

pleading in Treſpaſs the firſt Poſſeſſion is acknow- I} Repli 

ledged ingthe Plaintiff by the Bar, and where it anſ wi 

appeareth by the Pleading to be in the Defendant, 


8 and where and by what Matter the firſt Poſſeſſion or C 
4 acknowledged in the Plaintiff by the Bar, is avoid- s me 
ed by the ſame Bar. Pop. Rep. p.1, 2, Juſtice Plain 
Fenner Caſe, PS and t 
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Che Law of Creſpaſs. ; 
Treſpaſs for entring his Cloſe and ſpoiling his 

Graſs with Cattle. The Defendant pleads, quod 
bene & verum ef} that the Free-hold was in Sir J. 
. and he is Servant, and by his Commandmenr 
entred and put in his Beaſts, G c. The Plaintiff 
replies, quod bene & verum et that the Free-hold 
was in Sir J. T. but faith, That long time before 
the time in Which, & c. Sir J. T. lett the Cloſe to 
the Plaintiff at Will, by which he entred and was 
poſſeſt untill the Defendant made the Treſpaſs; 
abſque hoc that the Defendant by the Command- 
ment of Sir F. T. entred, &c. On Demurrer, ad- 
judged pro Def. for the Bar is good, and not avoided 
by the Replication; for in his Replication (being 
by way of Title) he doth not entitle himſelf to 
any good Leaſe at Will; for he doth not alleadge 
in Fact any Seiſin in Sir J. T. or any Poſſeſſion 
in him, out of Which the Leaſe at Will may be 
derived. Telv. p. 147. Witham and Barter. 

Treſpaſs of tory ſuch a Day. The Defen- 
dant pleads, That he tempore quo, &c. was leized » 
of ſuch a Rectory in the Place where the Battery is 
ſuppoſed, in Fee, and that tempore quo, there were 
Corn ſevered from the nine Parts at the Place 
aforeſaid, and the Defendant came to take the Corn, 
and the Defendant in Defence of his Goods, G 
ſtood to defend ir, and the ill which the Plaigtiff 
had was de ſor tort, &c. Plaintiff replies, delnſuria 5 
ſua propria abſque tali cauſg. The Deſendant de- 
muts, and adjudged pro Quer. For ſuch general 
Replication is good, ànd the Plaintiff need not t 
anſwer the Title of the Defendant; becauſe" the 
Plaineiff by his Action claims nothing in the Soil 
or Corn, but only Damages for the Battery which 
is meerly collateral to the Title. But Where the 
Plaintiff makes Title by his Declaration to athing, 
and the Defendant will piead another thing in de- 
ſtruction of this, or of the Cauſe of the Plaintiff's 
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- * Anceftor granted to J. S. and fo conveys under 


Che Law of Treſpaſs, 


Aon, there he ought to reply ſpecially, and 
ſpall not fay abſque tali cauſa, as 14. H. 4. 32. 


Treſpaſs for taking away his Servant. The De. 
fendant ſhews, That the Father of him whom the 
- Plaintiff ſuppoſed to be his Servant, held of him 
in Chivalry and died ſeized, his Heir (i.e. tle 
. ſuppoſed Servant) being within Age, and he ſeizcd 
him as his Ward, prout ei bene licuit. 
tiff replies de injuria ſua propria, abſque tali cauſa. 
The Replication was held not good without an- 
boring to the Seigniory (viz.) de injuria ſua pro. 

pris ab/que hoc that the Father of him the ſuppoſed 
5 held of him in Chivalry; and the reaſon 
Was, becauſe the Plaintiff by 4% Action make; 
Title to the Servant. 16 Ed. 4. 4. Telv. p. 
157. 8. Taylor ange Markham. Cro. Fac. 234. 
2 aſe? 

The Defendant juſt 00 as bunt to K. Charles 
"the Second, to whom the Lands deſcended from 
H 8. The Plaintiff replies and confeſſeth them in 


H. 8. but faith that H. 8. granted to the Plaintiff's 


| "Anceſtor but doth not traverſe a que hoc that K. 
* Charles II. died ſeized, which, per Cur. he ought 
to do; for he hathnot anſwered the whole Title of 
The. Defendant rejoins, That T. the 


bim to the Defendant. Per Cur. This is a clear 
5 Departure 3 3 yet the Plaintiff could not have Judg- 
ment. 1 Keb. 920. Thacker and Ullock. 
„ Treſpaſs the Defendant juſtifies by Convey- 
ance under the Truſtees of the Plaintiff made to 
kis Father modo Def. from whom it diſcended to 
him, and doth not ſay as Son and Heir. Per Cur. 
It's amendable; but generally it 's ill without 
ſhewing how, and this is Subſtance and part of the 
Title, and naught on general Demurrer. 2 Keb. 
110. Duke of * againſt Wright. 


2 4 * * 


Tho 


The Plain. 


The Law of Treſpaſs 
The Defendant pleads Not Guilty to a but 


throwing down the Fences, and as tothoſe he faith, | 


That he. was. poſleſt of ger crtain Corn growing 
there, not ſay! ng by what Title, and being inclo- 
ſed the Defendant broke down the Fences, and 


entred to come to it. The Plaintiff demurs ſpe- 


cially, becauſe the Corn growing differs not from 
the Land; for if A. ſow the Land of B. it's the 
Corn and Cloſe of A. till B. re enter. And, per 
Cur. Title muſt be ſhewed. 3 Keb. 6r. Peale and 
Bridges: For it might be the Leſſee's Corn grow- 
ing chere, or the Party may have the Corn by the 
Grant of the Evecutors of a Leſſce. Vide this Caſe 
reported by 2 Sanders 401. 

in Action for ſtopping a Way or Water-C ok 
and of Lights, the Plaintiff need not make Title; 


the Cauſe hereof being the Damages only, and the 1 
Title is collateral. So of Action for Diſturbance : 


of Common. 3 Reb. 820. Sanders and Williams. 
It being againſt a Tort. Feaſor no Title is neceſſa- 


ry. In Actions for Diſturbance of Toll'in a Fair 


there needs no Title by Patent or Preſcription 
againſt the Tort- Feaſor, but againſt the Owner 
of che- Soil a Title muſt be made. 3 Keb. 528. 
St. Fobn and W | "2 ap 
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L. to the Pariſh-Church of B. pred. on Lord's 


Che Law of Creſpaſs, 


C AP. XXV. 


Venue i; or Fon 'what Place the Venire 


foal ariſe. 


Fa Trefoak, i is alledg ed in D. and mul tiel Vill. 

is pleaded, the fury ſhall come de corpore Co- 
mitatus; but if it be alledged in S. & D. and null 
tiel de Vill. de D. is pleaded, the Jury ſhall be de 
Vicineto de S. for that is the more certain. Co. 
. 125. b. | 

The Plaintiff declares, That he is. and hath 
been for twenty Years paſt an Inhabitant in L. in 


Parochia B. and the Inhabitants of L. preſcribe to 


have a Common Way, & to go and ride from 


Days and Feſtivals, &c. and ſhews the Way 
uot divers Clofes in L. and Gomeiſall, and 


| - ſhews a Diſturbance by the Defendant in making 


a Ditch in one of the Cloſes in Gomerſall. The 
Defendant pleads Now culp. and found pre Quer. 
The Venire fac. was quaſht per Cur. becauſe it was 


de Gomerſall only, and a new one awarded de I. 


Gomerſall & B. Hutton Rep. 27. b. Reyr e, and 
Waterhouſe. 

The Plaintiff counts, he was ſeized of an Houle 
and twenty Acres in T. and that he and all thoſe 
whoſe Eſtate he hath, have had a Common in 
ſeven Acres in 7. and have had a Way leading 
through the ſaid ſeven Acres and from thence into 


one Common Way leading to B. and from B. to 


Br. and that the Defendant had plowed thoſe {even 
Acres. On Non culp. pleaded, A Venire was from 


7. only, and per Cur. the Trial is good; for Non 
| eule is a a Denial of Trelpats and Diſtur- 


bance, 


7 F a a 


The Lab of Treſpaſs. = 
bance, and though he ought to prove Title to the = 
Way, yet it is ſufficient if he prove Title to the 1 
Way by and through the ſeven Acres upon Evi- 1 
dence; and it is not neceſſary the Venire ſhould be = 
from all the Towns through which he claims his 4 1 
Way; yet if the Preſcription had been traverſed, El 
then he ought to prove all the Way, and the 1 "oy 
| Tryal ſhall be from every Town. Hutton p. 39. * 0 
Clarke and Wood. Hob. p. 305. meſme Caſe. The 1 
plowing that part of the way in 7: is a Trfpaſs = & 
there, though it went no further; fo as the reſt of 1 
the way is indeed but Inducement to the Action, 1 
and the Way might have been only laid to and 1 
from the Houſe and that piece of Common, both 1 
in T. Vide 2 Rolls Rep. p. 122. Lowe's Caſe. In IM 
Iflue on Preſcription it need not be from all the 1 
Places. Vide ſupra in Chymin, The Places from K 


which and to which ſhall liave ſufficient Conulance. 
Palmers Rep. 35. More, Sir G. Henage and 
Curt. TED 
The Place of the Treſpaſs is alledged in the 
Pariſh of H. and the Venue is de H. generally, 
and good. A Pariſh, Village or Town fhall be 
intended all one. 1 Rolls Rep. 27. Spencer?s Caſe. 
If one claim a Common -in Dale appendant to 
the Manor of Sale, the Venue ſhall be from both. 
2 Ralls Rep. 122. 5 
If a Battery be laid in D. in Com. N. with a 
8 in Midd. Venire {hall be of both 
ounties. More, Michel and Long?s Caſe. 
The Plaintiff: declares of taking Corn ſevered 
from 9 Parts at E. in Cow. V. As to part, the 
Defendant pleads Non culp. as to the reſidue, he 
pleads a Deviſe of the Parſonage, Cc. from T. L. 
to the Defendant at IF. in the fame County, and. 
for to enable the Deviſe of the Tithes in E. al- 
ledges E. to be an Hamlet of . and on nan de- 
viſavit, being in Iſſue the Venue was from W. 
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The Law of Treſpaſs, 


only. Per Cur. the Venue is miſawarded ; for 


when the Plaintiff declares of a Treſpaſs in E. 
this by general Intendment is preſumed to be a 
Village, from which the Matter in Iſſue ought to 


be tryed: and though the Defendant had alledged 


E. to be a Hamle, yet this was only to enable 


the Deviſe, and not to extend to the Iſſue before, 
Non Culp. as to part; for in this Iſſue the Parties 


both agree that E. is a Village, and this is a per- 
fect Mite in it ſelf: But it the Defendant had 
pleaded the Deviſe to all the Treſpaſs, there the 
Venue had been good. YNelv. p. 77. Lapwerth ard 


my 


. | . | 1 5 
ſpaſs againſt two Defendants for entring his 


Cloſe ( againſt S. and D.) D. had Judgment 
againſt him on Nihil dicit. S. pleads Non Culp. 


upon which is awarded a Ven. Fac. between all the 


Farties tam ad triandum exitum quam ad inquirend. 
de dJampns, and ſo was the Habeas Corpus and 
Diſtringas; but the Plaintiffs (D. being dead) takes 


their Record of Niſi prizes againſt S. only, and he 


is found guilty. The Venire was vitious; for 


there was no Iflue to be tried between the Plaintiff. 
and D. the Writ ought to have mentioned only 


the Iſſue between the Plaintiff and S. and to have 


a Writ of Enqufry between the Plaintiff and D. 


according to the award of the Roll, which is the 


Ground of the. Scire Fac. *Yelv. p. 109. Lord 
ES 


and Sands againſt Scullard and Danby. 
Treſpaſs for breaking his Cloſe called G. in 
Moodthorp in Com. D. The Defendant pleads, The 
Cloſe is known as well by the Name of D. as by 
the Name of G. and time out of mind had been 
Parcel of the Manor of J/ingerworth. The Plain- 
tiff maintains his Declaration, and traverſeth that 
the Place where, &c. is not Parcel of the Manor, 
and the Venire was awarded out of Moodthorp only. 
It's a Mis. trial; it ought to have been as well from 
* | ; | | 155 the 


: 


The Law of Treſpaſs, 


the Manor of Woodthorp : For though the Parties 


are agreed, that the Place where, c. lies in 


IWoodthory, yet this being ſuppoſed in Fact to be 


Parcel of the Manor of Vingermorth, the Viſne of 
the Manor by [renders ll have better Conu- 
ſance cf this than the Village of Moodthorp only. 
Telv. p. 182. Rxiveton and Royley. 

On Rule to change the J exue from Ls to V. 


there ought to be 7/7 cauſa oſtenſa fuit in coutra- 


rium by ſuch a Day; and none being, the Plain- 
tiff may come before Plea entred, and ſuggeſt that 


he will give no Evidence, but where the Action 


een N * * 8 . 
N rng e 9 4+) be r "x 4 
if 7% - 4 T4 1. s ©Y 8 28 N \ , 
N * PL. COS wr Se 9 1 
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is laid, and ſo hinder the changing it. But Ser- 


jeant D. praying it after Plea enter'd upon the 
Roll came too late, per Cur. 1 Keb. 859. Ferrers 
and Faquet. NN 
Treſpaſs for Faux Impriſonment, ſuppoſing the 
Impriſonment apud H. The Defendant juſtifies by 
reaſon of a Warrant upon a Capias directed to the 
Sheriff of Suff. made at Bury, and upon ſon tors 
demeſne, a Venue was from I. only. The Trial 
was ill; it ought to have been from Bury and W. 
a Ven, Fac. de novo was awarded. Cro. Fac. 95. 
Sturgis Fudllin. 3 8. 

Faux Impriſonment in Suffelk, The Defendant 
juſtifies, That a Commiſſion of Rebellion iſſued 
out of the Chancery in Middleſex againſt the 


Plaintiff, directed to B. and the Defendant as his 
Servant and by bis Command, arreſted the Plainfiff, 


c. the Iſſue was joined de ſor tort demeſne, and 
it was tried in Suffolk; and it's Error, becaule this 
Iſſue ought as well to have been tried by a Jury of 
Middleſex as of Suffolk ; for one principal part of 
the Caule (vix.) the awarding the Com miſſion is 


here in Iſſue, for the Root of the Juſtification 


ariſeth from thence, and without that the Com- 
mand is of no value. But the moſt apt Iſſge had 
TT 
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The Law of Treſpaſs, 
been to traverſe the Record or the Matter in Fact, 
and not both together. Cro. Elix. 844. Downing 
and Bayward., _ N 

Treſpaſs of Battery. One af the Defendants 
pleads Not guilty, the other juſtified; the Iſſue 


againſt him was de ſon tort demeſue, and though 


but one Venire to try theſe two Iſſues, yet it*s good 
enough, and it's uſual. Cro. Eliz. p. 866. Conb. 
verſus Careum and Dax. by es 
Battery in Somerſerfhire juſtified by Proceſs in 
Dorſetſhire, and tried in Somerſetſhire. Quare if 
this be within the Words of 16 and 17 Car, 2. c. 


8. there being three Judgments in the Point. Croft 


and Winter, Croft and Bayes, Wiſe and Adderly : 
But the Court declared they were not fatisfied with 
theſe Judgments. 3 Keb. 612, 552. Maſtersand 
Wood. | | gn ES ES 

In Treſpaſs quare clauſum fregit, the Venire 
Fac. was awarded in placito tranſgreſſionis ſuper 
caſum, and the Iſſue Roll was in placito tranſgre/- 
fronss tantum; and it was agreed it ſhould be 
amended ; for the Iflue-Roll is the Warrant of 
the Clerk. Litt. Rep. 54. 7 
E. Action of Battery is brought againſt two, 
and one dies before Trial, and it is entred upon 
the Roll: But the Venire fac. is awarded againſt 
both, and Verdict found againſt both, and Da- 


mages aſſeſſed for them, it may not be amended. 


For it is not the Act of the Court, baut of the 
Jury; ſo that no Damages may be ſevered. Litt. 
Rep. 55. 1 5 | : 

' Treſpaſs for entring into an Houſe and into a 
Cloſe. Upon Non culp. pleaded, the Parties were 
at Iflue on one of them, but not for the other; 
and Vernict pro Quer. Judgment ſhall be given 
for that which is found. 2 Bulſtr. 288. Watts and 
Kempe. Quere, vide infra. 


\ 


Action 
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The Law of Treſpaſs. 

Action of Treſpaſs for breaking his Cloſe in 
two Villages in two Hundreds; there ought to be 
Jurors from every Hundred. Bendl. p. 26. 

Theſe Caſes I have cited to ſhew the ExaQneſs * 
of our Common Law in point of Trials; but they 
are moſt of them now over-ruled by the Statute of 
16 and 17 Car. 2. c. 8. which enacts, That after 
8 Verditt Fudgment ſhall not be ſtayed nor reverſed 
for that there u no right Venue, if the Cauſe be 
tried by a Fury of the County or Place where the 
Action is laid, © | ET als 


CAP. 
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CAP. XXVI. 
Iſſue, V. erdif, Evidence. 


PHE Defendan juſtifies, That the Place is 
held of the Earl of N. as of his Manor of 


I. by Homage, &. The Jury found that it was 


held of the Earl of N as of his Manor of P. and 
good. For there is a Diverſity between Replevin 
and Treſpaſs ; in Replevin, becauſe: the Plaintiff 
is to have a Return, it behoves the Avowant to 


make a good Title in omnibus; otherwiſe in Treſ- 
rule. Nlv. p. 148. 


Goodman verſus Ayling. md; 
The Plaintiff declares Y 


of Land in D. and abutts it Eaſt, Veſt, North 


and South. Upon Now culp. pleaded, the Jury 


find the Defendant Culp. in dimidio acre infra- 
ſcript. Per Cur. The Plaintiff ſhall have Judg- 
ment. Had the Jury found the Treſpaſs in a Foo: 
of this Acre it had been good ; and their finding 
the Treſpaſs in the Mojety»of the Acre bounded, 
it ſufficeth in this Action, where Damages are 
only recovered? Had it been in Ejectment it had 
been ill; for it is not certain in what part the 
Plaintiff ſhall have his Hab. Fac. Poſſeſſion. Yelv. 
p. II4. Winckwortht verſus Man. Cro. Fac. p. 183. 
meſme Cuſe. Though the Treſpaſs was done in 
the Moiety, yet it may well be alledged to be 
done in the whole Acre. 3 
Treſpaſs for entring into his Houſe and into his 
Cloſe; and one only was put in Iſſue, and Verdict 
for the Plaintiff. "The Plaintiff ſhall have Judg- 
ment. 2 Bulſtr. 288. IWaits?s Cale. 


Treſpaſs 


Freſpaſs in an Acre 


* 


The Law of Treſpaſs. _ 
Treſpaſs of Aſſault and Battery 1 Aug. 13 Car. 
2. The Defendant juſtifies per ſuon A fault demeſne, 
and Iſſue rhereon. The Defendant gives in Evi- 
dence Aſſault and Battery by the Plaintiff, 2 July 
13 Car. before, and that it was in his own De- 
fence, and brings divers Witneſſes to prove it. 
The Plaintiff ſhews, That the Battery which he 
intended was 9 Fuly, 13 Car. and produced di- 
rers Witneſſes to prove that. Per. Cur. It's good 
Evidence for the Plaintiff; and the Plaintiff need 
not make a ſpecial Replication, and ſhew that 
ſpecial Matter; and if another Day had been 
ſhewn in the Replication, it ſhould have been a 
Departure. Cro, Car. 514, Thornton and Liſter, 
It ſufficerh to ſhew in Evidence to be done at ano- 
ther Day, ſans ſon , for the Day is not 
material. | £4 $ 


NM bat Evidence maintains the Tſue. 


Treſpaſs for breaking his Houſe in ſuch a Ward 
and Pariſh in London. Upon Not Guilty pleaded, 
the Jury fgvnd the Treſpaſs, and that the Houſe 
was in the Pariſh bur not in the Ward, and it was 
held that this Verdict was for the Plaintiff : For 
the finding it was not in the Ward, was ſuperflu- 
ous, it being admitted by the Parties, and the Jury 
had not to meddle with it. Cro. Eliz. p. 283. Haſ- 
ſal and uon. „ 3 

In Treſpaſs of his Cloſe broken, if the Defen- 
dant faith that the Place where the Treſpals is ſup- 
poſed to be made is ſix Acres of Land in D. which 
are his Free. hold, and the Plaintiff ſaith that it is 


his Free- hold, and not the Free-hold of the Defen- 


dant, If the Defendangchad fix Acres in D. and the 
Plaintiff other fix Acres, the Defendant may not 
give in Evidence that he made the Treſpaſs upon 
his own Land. Dier fo. 23. Pl. 147. 

Wd Treſpaſs 
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Treſpaſs for entring into his Houſe and Gar: 
den: And the Plaintiff gives in Evidence to prove 
the Diſſeiſin, Deſcent and Entry, & c. The De- 
fendant ſhews to prove his Entry congeable, a 
Recovery againſt the Plaintiff in a Writ of Intru- 
ſion; and it was of an 100 Acres of Land, 20 

Acres of Meadow, and faith nothing of the Meſ. 
ſuage or Garden. 1 N 

The Plaintiff declares of the taking of a par- 
cel containing 18 yards, and other 20 yards, & 
duarum aliarum parcellarum ; and the Jury finds 
as to 5 parcels of Cloth guilty, This Judgment 
was reverſt, for it ſhall not be intended, that one 
of the firſt Peices containing ſeveral yards, con- 

tained 5 parcels ; and the Plaintiff declares of 4. 


parcels only, 2 Rolls Rep p. 415. King and 


Hoskins. | 
The Iſſue joyned was de injuria ſua propria 


abſque tali cauſa, and the Jury found Not Guilty 
generally: The Verdict found the Iſſue argu- 


mentatively only and not directly; therefore its 
not good, Stiles Rep. 167. Hobs and Blan- 


chard. — 


Treſpaſs againſt Baron and Feme, and delare 
that they beat a Mare of the Plaintiffs, & c. on 
Not Guilty. The Jury find, that the Wife beat 
the Mare, and for the refidue they found for the 
Defendant. Per Cur. Nil. cap. per billam, for the 
Verdict is wholly imperfect ; they have found the 
Wife Guilty of beating the Mare, and have given 


no Verdi& as to this touching the Husband, ei- 


ther by way of acquittal or condemnation. Bat- 


| tery againſt Baron and Feme, ſuppoſing that they 


both bear the Plaintiff, and on non Cul. they 
find the Wife only Guilty of the Battery ; this 


Verdict is againſt the Plaintiff, for now it appears 


that the Action of the Plaintiff is faux, and the 
Baron joyns only for conformity; and its not like 
| "1... 


The Law of Treſpaſs. 

to a Battery charged on F. D. and J. S. for there 
one of them may be found Guilty, and the other 
acquitted as being ſeveral Treſpaſſors in Law, 
Telv. p. 106. Drury and Dennis. 

Treſpaſs for entring of his Houſe and taking 
his Goods, The Defendant pleads quoad the Goods 
Not Guilty, quoad the Entry, that the Plaintiff's 
Daughter licenſed him, Cc. and that the entred 
by that Licenſe. The Plaintiff ſaich Non intra- 
vit per Licentiam ſuam; he ought to have traver- 
ſd the Licenſe, and not the Entry by the Licenſe, 
or the Licenſe by it ſelf and not both together; 
its a negative pregnant. Q. if aided by the Statute 
of Feofails, Cro. Fac. 87. An and Cole. 

Treſpaſs quare clauſum fregit averiis depaſcen- 
do, (viz.) equis bobus uaccis porcis & bidentibus. 
The Defendants pleads, quoad any Treſpaſs cum 
aliquibus averiis præterquam cum duobus ſpadoni- 
bus & tribas waccis Not Guilty, and for them he 
juſtifies for Common; for the firſt Iſſue the Ver- 
dict found the Defendant Guilty cam aliquibus 
&verits as the Plaintiff counts; as to the fecond 
Iſſue they found pro Quer. Per Cur. The Ver- 
dit is well enough, finding that he is Guilty 
cum aliquibus averiis præterquam, and is as ge- 
neral as the Count; and it is not material for 
what number or kind of Cattle, Gro. Fac. 662. 
Elſton and Durrant. 5 

Treſpaſs of Aſſault, Battery and Wounding. 
The Defendant quoad the Wounding pleads Not 
Guilty, quoad reſiduum juſtifies by Warrant to 
Arreſt ; the Iſſue was de ſon tori Demeſne, and 
as to that the Jury found that he Aſſaulted, Beat 
and Wounded him de ſon tort Demeſne, and finds 
not any thing upon the iſſue Not Guilty by it 
ſelf ; yet adjudged to be good, Crok, Fac. 854. 
Bur per and Boker. 
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The Law of Treſpaſs. 
If in Treſpaſs the Defendant juſtifies by reafon 
of Common in 6 Acres of Land, upon which the 
Parties are at Iſſue; and the Defendant in Evi- 
dence ſhews he hath Common in 40 Acres where- 
of the ſaid 6 Acres are parcel, the ſame doth 
not maintain his Title, but the Iſſue ſhall be found 
againſt him, 1 Leon. p. 44. Kimpton and Bella- 
n . 
In Treſpaſs the Plaintiff declared, that the De- 
fendant had diſtrained his Horſo, and travelled ri- 
ding upon him; and the Jury find the Defendant 
did diſtrain the Horſe and kill him, the Plaintiff 
cannot have Judgment. 3 Leon. p. 11. 

Upon Not Guilry: in Treſpais. The Queſtion 
was, If he might give in Evidence, that at the 
time of the Treſpaſs, the | Freehold was to ſuch 
an one, and he as his Servant, and by his com- 
mand entred. And by Gate it might, and 1o ad- 
judged in Trewillian's Cale, for if he by whoſe 
commandment he entreth . hath right, at the ſame 
inſtant that the Defendant entreth the right is in 
the other, by reaſon whereof he is Not Guilty as 

to the Plaintiff, and Judgment accordingly, 1 Leon. 
p. 301. Deerſly and Newill. TN vt 

Treſpaſs for entring into his Houſe and Land. 
I be Defendant pleads, it was the Free-hold of J. 
- B. and he entred as her Servant, and by her com- 
mand, and the Iſſue was, if it were her Free: hold 
or not: The Jury find it was the Free- hold of the 
Plaintiff for two parts, and the Free hold of the 
ſaid F. B. for the third part. Per Cyr. The Plain- 
tiff cannot have Judgment on this Verdict; for 
tho? the Iſſue is found againſt the Defendant,(w:z.) 
that all was not the Free-hold of JF. B. yet it ap- 
pearing a Tenancy in Common, ſo that the Plain- 
tiff cannot maintain this Action; Judgment ſhall 
be given for the Defendant. The Plaintiff could 
not have Judgment though this Tenancy in Com- 
mon 


mon was not pleaded, 3 Leon. 228. Croł. Elix, 
Bennington's Caſe. PR 

Treſpaſs for breaking his Cloſe, beating his Ser- 
vant and carrying away his Goods. The ury find 
Sir T. B. was ſeized of the Land where, ec. and 
leaſed the ſame to the Plaintiff and one A. which 
A. aſſigned his Moiety to C. by whoſecommand- 
ment the Defendant entred. Per Cur. The Te- 
nancy in Common between the Plaintiff, and him 
in whoſe Right the Defendant juſtifieth might be 
given in Evidence; but the Verdict not extending 
to all the Points of the Declaration, but only to 
the breaking of the Cloſe without enquiey of the 
Battery, Cc. it was void, and a Venire de novo 
awarded. 5 | 

In Treſpaſs for depaſturing his Paſture. The 
Defendant P-eſcribes, &. to have Common pro 
omnibus obus Levant and Couchant on his Ma- 
nor of H. &c. the Preſcription is*pro owibus, and 
the proof falls out to be, that they have Common 
for their own proper Sheep only, and for lack of 
the word (ſuis) it was reſolved, that the Evi- 
dence does not maintain the Preſcription, for by 
the Preſcription Sheep in Agiſtment, or otherwiſe 
Levant and Couchant ought to have Common, 
which is not warranted - by the proof: Palmer 
262. Earl of Devon againſt Eyre. 


ISSUE. 


Where Demurrer 1s to part, and pleading to 
Iſſue for the other part. The Court will try the 
Demurrer firſt, and the reaſon of the Tryal of 
the Iflue laſt is, becauſe then the Jury ſhall- aſſeſs 
Damages tor all. Palmer 517. Huntly and 
Bridges. | - | | 


In 
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Che Law of Creſpaſs. 
In Demurrer, diſcontinuance of part is a dif- 
continuance of the whole; aliter, when they will 


plead to Iſſue in Treſpaſs. Pal. 395. 


VERDICT. 


Treſpaſs for the taking his Tunick and Men- 
teau, and on Not Guilty ſpecial Verdict. The 
Jury found the Defendant as Conſtable took the 
Tunick for a Tax, but found norhing as to the 
Manteau, and for this the Court held all dif- 
continued, 3 Levins 55. Barrow and Hagger"s 
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The Law of Trelpaſs. 


C A P. XXVII. 
Of Damages. 


t 


ich * 
* 


bs to he Title of Damages in TTreſfaſ 


(which makes a 5 Figure in our Books,) 
All to ſome certain Rules and Dif- 


1 ſhall reduce 


*ferences, and cite plain Caſes for the more diſtin 


mh theregls which Thall be pertins ent. 2 


| Of foding Damage 2 where they ſhould 


Jevered. 


a $55 


wp 2 the Verdict, if the Coullf for the 


y 


Plaintiff ſee that his Declaration is in ſome parts 


uncertain, or that the Plaintiff had no Cauſe of 


Action for the one part, it will be done wiſely to 


cauſe the Damages to be ſevered, and not to ſuffer 
the Jury to give intire Damages. As T reſpaſs Quar. 
elauſ.fregit & piſces, ſuos cepit, without ſhewing the 
number (which is uncertain) on Not Guilty Mead. 
ed and. found pro Querente, and entire Damages 
given its ill; for when the Jury have found the 
Defendant Guilty generally de Tranſgreſſione in 
Narratione, this extends to both Treſpaſſes. They 
ought to have ſevered the D images, Wy 10 
much for the Fiſhes, and ſo much for the Cloſe 
broken, and then the Plaintiff ſhould have reco- 
vered Damage for the breaking his Cloſe with 
Colts. 5 Rep. 34, 35. Playter s Caſe, 3 Balſtr. 
198. 

oY. Caſe at the Aſſizes before judge Berkly was, 
Treſpaſs for the breaking his ( loſe and eating his 
Graſs cum averiis ſuis ſcilicet, Oxen, Sheep, Hogs, 
avibus Anglice Turkeys. He held Turkeys are 


not cm within the general word (averia) 
Y which 


. = 


V 


*. 


The Law of Treſpaſs; 


which is an old Law word, and theſe Fowl came 
but lately into England, and Damages were ſe- 
vered for the reaſon aforeſaid. | 

So, if the Jury aſſeſs entire Damages for two 


Treſpaſſes, and for one no cauſe of Action is gi- 


ven, the Verdict is not good; as the Plaintiff 


declares, quare Def. inſultum ſuper eum fecit nec 


non unam equa m pretii 61. a perſona ipſius (que- 
rentis) cepit, The Declaration is not good as to 


the Mare, for the Plaintiff doth not ſuppoſe any? 
property in the Mare, but he ought to have faid 


equam ſuam, or equam ipſius querentis, for as. it 
is laid the Mare may be the Defendants, and then 


the taking is lawful, and the Jury aſſeſſing intire 


Damages for both Trepaſſes, its naught, 


Telv. 
p.36. Purcell and Bradly. _ | 


Treſpaſs of breaking his Cloſe and beating kis 


Servant, and doth not fav per quod Serwvitium 


amiſit. The Defendant pleads Non cal, and the 
Jurors find him guilty, and aſſeſs Damages intire- 


ly. Per Cur. Quer. ml capiat per billam. Vide 
Cro. Car. 196, Salman againſt Percivall, there 
was no cauſe of Action tar one. 4 

In Battery againſt Baron and Feme ; Baron ju- 
ſtifies, for that the Plaintiff aſſaulted his Wife, in 
Aid of whom, &. the Feme by her ſelf pleads 


fon Aſſaggt, &c. both Iſſues were found for the 


Plaintiff, and incire Damages given; and ill, for 
the Feme by her ſelf cannot plead, and a Replea- 
der was awarded. Stiles Rep. 345. Faris and 
Lucas. | 
Treſpaſs againſt three. 1. Pleads generally 
Non cul. 2. Pleads as to part Non cul, 3. As 
to another part pleads Nan cul. The Jury gave 
intire Damages, it was Erroncous. 1 Bulſtr. p.50. 
Mills (Caſe, | 3 Py R 
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The Law of Treſpaſs. 


If the Jury give intire Damages, where one 


part is not put in Iſſue, its Erroneous. As Treſpaſs 
of Aſſault, Battery and Wounding, Quoad the 
force the Defendant pleads New cul. and quoadthe 


Aſſault and Battery a ſpecial juſtification. The 
Jury found the Defendant guilty de inj uria ſua 
propria, and gave Damages to 20 f. its Errone- 
ous, the Wounding was not in Iſſue; the Plaintiff 
might have Demurred upon the Plea. Szde in p. 
96. Calvert and Arnold. In Treſpaſs the De- 
fendant juſtiſies as to one thing, and pleads Not 
Guilty to another, and they are at Iſſue, and the 


jury enquire of one thing only, and tax the 
Damages for both intirely, the Verdict is ill. 5 


Rep. 108. Pooly and Oſborn. 


Treſpaſs of Aſſault, Beating and Wounding a- 
gainſt four Perſons ; three of them plead Not 


Guilty, the fourth pleads Not Guilty to part, and 


juſtifies for the reſt, (viz.) the Wounding, and is 
tound guilty as to the Wounding only. Verdict 
was found generally for the Plaintiff, and intire 
Damages aſſeſſed; its Error, for as to the fourth 
Perfon Damages ought to have been ſevered in re- 
lation only to the Wounding, and not as it is, for 
ſo Damages ſhould be given twice for the fame 
thing : Firſt againſt the three, and then againſt 
the fourth only. Stiles Rep. 5. Whinvell and 


| Sbort . 


Treſpaſs for breaking his Cloſes, ſpoyling his 
Graſs and chaſing his Cattle r#nc & ibidem to a 
Pound, & c. andsby default the Judgment is de 
Tranſ. in Clauſis pred. and nothing ot the Dri- 
ving and Impounding; in the txecurory Judg- 
ment there is intire Damages given pro Tran. 
pred. in clauſis pred. not laying any thing of the 
chaſing and impounding which ſhall be intended 
out of the Cloſes, (viz.) in the Vill; its Error in- 
curable. 1 Keb. 55 2.564. 65 3. Hardy and Taylor. 
3s Y 4 „„ 
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The Law of Treſpaſs. 


Where a Treſpaſs is repugnant (as 20 H. 6. 


with a Continuando beyond the Teſte of the 
Writ) and the Jury gives Damages for all, its 
intended they only give Damages for that which 
they lawfully may, 1 Keb. 257. 

Treſpaſs continued many years, and the Statute 
of Limitations pleaded, the Jury gave Damages 
for the laſt fix years, and the Plaintiff had Judg- 
ment. 3 Med. 110 Aldrige and Duke. 

If the Plaintiff bring Treſpaſs, and lay Dama- 
ges to an 100 J. and the Jury find 50.4. he ſhall 
be amerced for the reſidue, although that the Tort 
be entire. Pal. 270% 171. 3 | 


Of ſevering the. Damages, where they ſnould 
Do” De MALE. Yo 

In Treſpaſs againſt divers Defendants they 

. plead New cut. or ſeveral Pleas, and the Jury find 

tor the Plaintiff in all, the Jury may not aſſeſs ſe- 


veral Damages againſt the Defendants. Treſpaſs 


of Battery, two of the Defendants plead ſor A. 


fault demeſne, the third Not Guilty, both Iſſues 


were found for the Plaintiff, and ſeveral Damages 
found againſt them who pleaded ſeverally, and it 
was ruled to he ill; for it is one joynt and entire 
offence by the Plaintiff 's Action. But in Treſ- 
paſs againſt two, if the Jury find one Guilty at 
one time, and the other at another, or the one 
be found guilty in part, the other in all, there ſe- 
veral Damages may be taxed, 1g Rep. Sir John 
Heydon's Cale, CW. Elix. 860. Auſten againſt 
Willward, & alios. But in Aſſault and Battery 
againſt two, they plead Not Guilty; the Jury 
ſhall ſever the Damages, but the Colts ſhall be 
intire. 1 Bulſtr. 157. 


50 


The Law of Treſpaſs; 

So in Treſpaſs of Battery and Wounding a- 
gainſt two, the one pleads to all except the 
Wounding, that it was in his own defence, and 
to the Wounding Not Guilty; the other juſtifies 


all in his own defence; and in Iſſue upon thoſe 


| Pleas, the Jury found the firſt guilty of the 


Wounding, and the other Iſſue againſt him alſo, 


and afleſs:Damiges 201. and found the Iſſue alſo 
againſt the other Defendant, and Damages 100 /. 
and gave intire Coſts againſt both. And ſudg- 


ment accordingly ; its Error, for there ought to. 


have been but one Judgment for the Damages, 


and he ought to have made his Election againſt 
whom he would have taken his Judgment; this 
Action is for one joynt Treſpaſs, therefore one 
joynt Damage ought to have been given by the 
Jury againſt both; and although the Defendants 
had ſevered themſelves in Plea, yet when? they are 
both found guilty of one and the ſame Battery, 


one judgment only ought to have been given. 


| Cre. Tac. 118. Crane and Hill againſt Humer- 
fone. 


In Treſpaſs againſt divers which plead ſeveral 
Pleas triable by the ſame Jury, if the Jury ſever 
the Damages, all is vitious. Auſtin's Cafe cited, 
11 Rep. 7. a. in Sir F. Heydon's Caſe, 

In Trefpaſs of Aſſault and Battery againſt two, 
iſ one plead to the Iſſue and the other Demurrs, 
yet the Damages ſhall be aſſeſt intirely againſt 
both of them. 2 Sanders 26. in Fefferſon and 
Dauſon's Caſe: | 

Aſſault and Battery againſt two, ad damnum 


of the Plaintiff. The Defendants plead Non cul. the 
Jury found for the Plaintiff againſt both Defen- 


dants, and the Jury affefs ſeveral Damages to the 
Plaintiff, (viz.) ſo much againſt the one, and fo 


much againſt the other Detendant ſeverally and 
intre Coſts. Per Cur. Its well done, becauſe the 


TE :3 Battery 
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The Law of Treſpaſe; 


| 1 2 
Battery of the one cannot be the Battery of the 


other, and the Battery of the one may be greater 
than the Battery of the other; aliter in Treſpaſs 


for cuting down of Trees. 1 Bulſtr. p. 157. Sam- 1 


ſen againſt Cranfeild and Upton. 


Tqueſtiion ſeveral Venires, which ſhall Aſſeſs 
| the whole Damages. 2 


In Treſpaſs againſt two, one appeareth and 


pleadeth Non cul. the firſt Inqueſt ſhall aſſeſs Dam 


ages for the whole Treſpaſs by both Defendants ; 
and afterwards the other appearcth and pleadeth 


* 


Not Guilty, and is found Guilty; the finding 


of Damages by the firſt Inqueſt to which he was 


not party, {hall bind him. 10 Rep. 119. a. In 


ſuch Cafe there are ſeveral Venires awarded, yet 
the Inqueſt which paſſed firſt ſhall aſſeſs Damages 
for the whole; and the Defendant which laſt 
pleaded, ſhall be charged with the Damages taxed 


by the firſt Inqueſt, and ſhall be contributory. 


I Leon. 122. II Rep. Heydon's Caſe. 


Election of Damages: | 
Aſſault and Battery againſt V. for Battery 


by him Simul cum F. and Judgment againſt him, 
and Damages levied; and after another Action is 


brought againſt F. and he is found guilty, and 
good,for the Court ſhall never intend this to be the 
lame Battery; but if he will take Advantage of the 
firſt Recovery, he ought to ſhew it in pleading. 


But if there be but one Original againſt both, and 
ſeveral Declarations, then when he hath recovered 


and had Damages againſt one, he may nor have 
more Damages aga inſt the other; but if he reco- 
ver againſt the other, before he had Execution 


damnis, 


againſt the firſt, there he hath Election e melioribus | b 


„ ese ene 


The Law of Treſpaſs, 


' dammis. Againſt Joynt Treſpaſſors there can be but 


one ſatisfaction, therefore if they be ſued in one 
Aßtion, tho they may ſever in Pleas and Iſſues; 
vyot one Jury ſhall aſſeſs Damages for all, when 
be hath taken one ſatisfaction he ſhall rake no 
more, and if he require two an Aud. quer. lies. Lit. 


Rep. fo. 37. Watſon's Caſe, Hobart 66, Cock and 


Jenner. „ 

H. brought faux Impriſonment againſt Anthony 
Mildmay and two others; the two laſt plead they 
were Juſtices of the Peace, Oc. The Plaintiff re- 
palies non habetur tale Record. The Defendant De- 
| murrs, and adjudged againſt them: Sir Anthony 
| pleads another Plea on which they are at Iſſue, 
and before this Iſſue tried 200 J. Damages are 
| found againſt the others by Enquiry. The Plain- 
iiff may relinquiſh Sir Anthony, and have Judg- 
ment againſt the other two. 1 Rolls Rep. 395. 

 Headly againſt Sir Abony Mildmay. 


Of the Writ of Enquiry: 
In enquiry of Damages on a Confeſſion, or a 


non ſum informatus, or nil dicit, .. the- Plaintiff, 
need not prove the Goods taken, becauſe the Writ 


commands only the value to be enquired and no 


more. And per Cur, In ſuch caſe the Judges, if 
they will trouble themſelves may aſſeſs Damages 
without any Writ ; aliter where Nou cul. is 
pleaded, for there the Treſpaſs is denied, which 
ought to be tried by the Jury, and there the pro- 
perty and the value ought alſo to be proved. Netw. 
p. 15 I. Sir Fr. Goodwin*s Caſe. 

- The Court may grant a Writ of Enquiry on a 
Demurrer adjudged for the Plaintiff in a ſpecial 
Plea to part, and Not Guilty for the reſidue, be- 
fore the Not Guilty tried, 1 Leon. 141. Ward 
and Blunt. 


In 
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The Law of Treſpaſs, 

In a ſpecial Demurrer, and nothing ſaid as to part 
of the Treſpaſs, if a Writ-of Enquiry is for the 
whole, its Erroneous. As Treaſpas for breaking 
his Houſe, and taking and carrying away his 

Goods. The Defendant juſtifiesall: The Plaintiff 
quoad frat. domus & caption. des biens nec non 


materia in ea content. Demurrs. The Defendant 


joins in bac forma quia placitum prad. quoad 
Fradt domus & caption des biens is ſufficient; and 
Judgment, and Writ of Enquiry and Damages 
aſſeſt. Judgment was reverſt, becauſe in the offer 
of the Demurrer ex parte quer. nothing is ſaid but 

to the breaking the Houſe and taking the Goods; 
and although the words Subſeqnent, nec nen ma- 
teria in ea content. goes to all the Matter in the 
Bar; yet the Defendant joyns in Demurrer ſpecial- 


ly with the Plaintiff, and faith nothingiof the car- 


rying away, and as to that nothing is put to the 
judgment of the Court; iq the Enquiry being 
for the whole, its. Erroneous. NIV. p. 5. Fobnſon 
and Turner. 1 | 
in Treſpaſs, the Defendant pleads, in Bar. The 
Plaintiff replies, and Demurrer was upon the Re- 
plication, and adjudged for the Defendant. The 
Plaintiff brought Error and that Judgment was 
_ reverſed, and adjudged that the Plaintiff recupe- 
ret, and the Record remanded : The Plaintiff 
 ſhalkhave a Writ to Enquire of Damages. Crok. 
Fac. p. 206. Faldo and Ridge. 
Treſpaſs. againſt certain Perſons Who plead 
Not Guilty; and at the Niſi prius the Defendants 
juſtify as Overſcers of the Poor, &c. and ſhew 
the ſpecial matter in Evidence per Stat. 43 Elix. 
c. I. and afterwards the Jury was Sworn, and the 
Plaintiff was Non-ſuited. The Court of King's 
Bench granted a Writ of - Enquiry of Damages 
for the treble Damages, becauſe the ſame Jury 
could not aſſcſs the Damages, I Rolls Rep.272. 
3 Bree 


| 
| 


* 


. ing muſt be particularly 4 in the Declara- 
4 tion, - 


The Law of Treſpaſs, 


Brewe de Enquiry ſuper judicio iu Zreſpaſs. 


Ra. Entr. 630. 2 Br. 61. 
Simile poſt novel Aſſignment. Br. 126. 


Simile recitando Judicinm per defalt. poſt Li. lo. 
Ka. Entr. 631. 
Simile jw; nichil dicit Lido. Ra. Entr. 63 TON 


of Mitigation or increaſe of Danni 


If a A ber, be not made directly by che De- 


fendant ſed potius by accident, the Court will 


not encreaſe Damages. Treſpaſs quare inſultum 


fecit & male tractavit the Wiſe, & equam 


whereon the Wife Rode percuſſit, fo that ſhe 


was caſt to the Ground, and another Horſe trode 


on ker, fo that ſhe loſt the uſe of three of her 


Fingers, and 8 J. Damage, the Court would not 


ine e them, Siderf. p. 433. Burford and his 
Wife againſt Dadwell. 

Aſlaults ec. againſt two one appears and its 
found againſt him, and Damages taxed, and upon 


view of the Maybem encreaſed to 40 J. and the 


other had a Veredict againſt him, and Damages 
taxed, the Council moved to ner Damages 


ö againſt the other Defendant upon an other view. 


The Court would not, they can have the view 
but once in this Action; aliter, if ſeveral Actions 
had been brought. Lit. Rep. 51, 52. 

Per Curiam, In the Caſe of Angell and Shatter- 
ton, Siderfia 108. where the Particulars of Aay- 
hem are not expreſt in the Declaration, the Court 


may not increaſe the Damages upon the View, 


unleſs the Judge, before whom it was tried, of the 
fame Court certify the Particulars, andaffirm theſe 
are the Maybeims they gave in Evidence. 80 
Stiles Rep. 345. Farc and Lucas. The Wound- 
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The Law of Trelpals. 
tion, that the Court may judge of it by the Re- 
bord. and not upon bare Averment. 

In Aſſault, Battery and Wounding, the Jury 


on Writ of Enquiry found 2007. the Court, up- 


on View of the Serjeants, and Examination of 
Surgeons and Witneſſes, increaſed the Damages 
to 400 J. Stiles Rep, 310. Davis againſt the 
Lord Follyott. 1 bag 
Damages were increaſed by the Court on the 


loſs of a Thumb. 1 Leon. 139. Mallett's Cale. 


Judgment on a0 [um informatus, and a Writ 
of Inquiry in Battery, it was moved to mitigate 
Damages. Per Cur. They will never alter the 
Damages where the Party had alſo given Evidence 
at the Enquiry. Litt. Rep. 1 50. Stanley's Caſe. 


Sometimes, at the Prayer of the Defendant, 
when exceſſive Damages are found, or any Miſ- 


demeanours alledged in the Plaintiff, &c. the 
Court will relieve the Defendant in granting out a 
new Writ, but to the Plaintiff never, becauſe the 
ſuing out the Writ is his own A. 

Treſpaſs was brought de Clauſo fract. Continu- 


ando for ſix Vears, and on Nil dicit the Plaintiff 


had Judgment, and the Jury found but ten Shil- 


lings Damage on a Writ of Inquiry. The Plain- 
tiff ſhewing the Land was worth four Pound per 


An. prayed the Court the ſaid Writ might not be 
received, and to have another for the melizs In- 
quiry of the Damages, but it was denied. 2 Leon. 
PS. Wy Re CODE 

g It's a good Expreſſion in my Lord Hobart, p. 99. 
I do not regard what the Mrong- doer gains by his 
Wrong, but what the Owner loſeth by it; when 
the Law runs to repair the Wrong, 

A Motion was made againſt a Judge of an In- 
ferior Court of Record, for Increaſing upon a 


View the Damages, and in · Action of Treſpaſs and 


Battery, to ſo much more than was given by the 


Jury 
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The Law of Treſpaſs. 


Jury. Per Cur, 'The proper way to reform it is by 
a Writ of Error; for none but the Courts at Meſt- 
minſter can increaſe Damages but on view. 
boa 


Incluſive Damages. 


In all caſes of Treſpaſs, the ſpecial Matter for 
which Damages ſhall be given ought to he pleaded 
(as in "Treſpaſs for taking away an Horſe, &c. no 
Evidence ſhall be for other Matter than this which 
is expreſt in the Declaration.) except when the 
Matter ariſeth ex tur pi Cauſa, as Treſpaſs quare 

domum fregit, & alia enormia, &c. and the Jury 
gave 60 l. Damage; and it was moved for a new 
Trial becauſe”st the outragious Damages. And 
upon Affidavit that the Jury intended great part of 
the Damages for the Injury the Defendant did to 


the Plaintiff's Daughter, under Colour that he 


would marry her, the Plaintiff had Judgment; 
for this is ex turpi Cauſa, and this may be giyen in 
Evidence on ſuch general Declaration under the 
Words alia enormia; becauſe the Law will nor 
appell the Party ro ſhew this of Record. Sid. p. 
5. Sippora and Baſſet. 
Treſpaſs for taking away an Horſe going to 
Market; the Lofs of the Market ſhall be in Da- 
mages beſides the Value of the Horſe. | 
In Treſpaſs for cutting an Hole in the Plaintift 's 


ol 


Wall, and Pas + oa of Stairs, per quod the 
r + 


Plainriff broke his and Damages were reco- 
vered for all. Tremenhers Caſe. 3 Keb. 91. 92. 


The Fury giving more Damage than ought 
- to be. 


' Treſpaſs of Aſſault, Battery and Wounding. 
The Defendant, quad the Battery and Wounding 
hs | | pleads 
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. 42 Ed. 3.7.13 H. 7.16, 14. 1 Bulſer. p. 4 


and Pitfield. 13 H. 7. 16. denied ifi 


Not Guilty; as to the 


The Law of Treſpaſs. 
pleads Non culp. and quoad the Aſſault juſtifies, 
The Iſſue was on ſon tort demeſne ; the Jury found 
both againſt the Defendant, and for Battery and 
Wounding 6 d. Damage, and for the Aſſault one 


Penny. This is not good, but was reverſt in 


Error; for the Aſſault was included in the firſt 
Iſſue. Cro. Fac. 25 1. Candiſiis Caſe. 


When the Jury find more Damage than the 
Plaintiff hath declared, or more than the Plaintiff 


declares, and aſſeſs Damage for, it's Error. Hob. 
187. Co. Entr. 643. But, 8 

The Plaintiff in his Declaration counts to his 
Damage of 40 JI. The Jury find 40 J. and Coſts 


205. Which was increaſed by the Court to 5 1. 


more. This is not Error. Cro. Fac. 297. Dawkes 
Ta. 
In Treſpaſs the Jury gave half a Farthing Da- 


mage, and good. 2 Rolls Rep. p. 19. Marſnam 

„ and Buller. FTT 
In Treſpaſs the Plaintiff declares to his Damage 

olf 1001, the Jury find 150 J. he ſhalF recover 
but Tco J. but if Judgment be entred for him for 


150 J. it is Error. The Plaintiff ſhall recover 
Damages according to his Count. 20 Ed. 6. 


Hoblins and Kimble. ese 
If the Jury gives Damage for that which is not 


found by them, all is void. As, Treſpaſs for 
Beating, Wounding and Impriſoning. The De- 


fendant pleads, as to the Beating and Wounding, 


ſtable. The Jury find the Juſtification good, but 
nothing as to the other Matter; and yer afleſs 
Damages to the Plaintiff for the Wounding, for 


* 


. Which they did not find the Defendant guilty. 
1 Bulſtr. 64. Simſon and Clay. . 


When the Plaimiff alledgeth two things, and 


an Action is broug t for both of them, and Da- 


* mages 


ther he juſtifies as Con- 


Foz — 
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The Law of Treſpaſs. 
mages given generally, theſe ſhall be ſaid to be 
given for them both. Vide 14 Eliz. Action for 
beating him and his Servants, omitting theſe 


Word (per quod Servitiam ſuum amiſit) and 
Judgment and Damages given generally. There 


it was ſaid it ſhall be intended theſe Damages were 


only given for the Battery. 3 Bulſtr. 198, Morris 
- Mind Baker, : : | 


TY. : 


In Treſpaſs in Lancaſter the Plaintiff declares 


for Aſſault, Battery and Wounding. The De- 


fendant pleads quoad Force, Non culp. and quoad 


Aſſault and Battery, That he was removing a 
Marlcet-Croſs, & c. and the Plaintiff interrupted 
him, per quod molliter manus impoſuit. And the 


Jury found the Plaintiff Guilty de injuria ſua pro- 


pria; and fo recite the entire Declaration of Aſ- 


ſault, Battery and Wounding, where the Woun- 


ding was not in Iſſue; & aſſidunt dampna occa- 


ſione Tranſgreſſion. | pred. ad 20 J. Per Cur. It 
ſhall be intended they have given Damages for all 
in the Declaration (vix.) the Wounding, which 
was not in Iſſue, and-ſo it's Error: and the Quæ 
eff ead. Trauſgreſſio doth not help this Defect : 


For the Court ſeeth it is not the ſame. Siderf. p. 
96. Calvert and Arnold, 1 Keb. 464. meſme 
Caſe. Hob. 187. Freeſton's Caſe. Co. Ent. 643. 
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Y Stat. 23 Car. 2. c. 9. it is Enacted,” 
in all Actions of Treſpaſs, Aſſault and Bat- |} 
tery, and other Perſonal Actions, wherein the - 
Fudge ſhall not certify. on the back of the Record, | 
that a Battery was proved, or the Free hold or 
Title of the Land chiefly came in queſtion, the” 
Plaintiff, if the Fury find the Damages under forty 

Billings, ſhall recover no more Cofts than Dama- 
ges; and if more Coſts be awarded the Judgment 
| ſhall be void, and the Party ſhall have remedy for 


Che Law of Crelpas. 2 


P& >. XXVII. 
COSTS. 


1 
N EN . 


ſuch vexatious Suits. 6 


In Action of Treſpaſs quare clauſum fregit, and 


putting Stakes in the Ground, it was held that this 


was within the late Statute of no more Coſts than 
Damages; but if any thing had been taken away 
(of how little value ſoever) it had not been within 
tee Sts tine. 2 en. 89. 
Treſpaſs for entring into his Cloſe and defoul- 
ing his Graſs. The Defendant juſtifies by a Way. 
The Plaintiff replies extra viam; and Iſſue, upon 
it, and Verdict pro Quer. And the 
If he ſhall have full Coſts, or no more Coſts tan 


Queſtion was, 


Damage; becauſe (as was ſaid) no Title cameron 
ueſtion upon the Trial; for the Way is admit- 


ted, and the Iſſue is only if he be Culp. extra 


viam: But per Cur. the Plaintiff ought to have 
full Coſts. For I. There was a Title to the 
Way in Queſtion upon the Record, and fo the 
Caſe out of the Intent of the Statute. 2. Upon 
the Iſſue extra viam the Title to the Way is in 
Queſtion, ſcilicet, of what Extent it is, wiz. of 
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The Law ok Treſpaſs. 335 
ten or twenty Feet in Breadth, Cc. all which 4 
came in queſtion upon the Trial, and the Plaintiff 
had full Coſts. 2 Levinz. 234. Aſſer and Finch. 
In Treſpaſs for breaking, throwing down and 
. ſpoiling of ſeven Stations (Anglice Standings) of 
the Plaintiff in H. locat. & erect. prowenditione G- 
2 Bonorum eOQMerchandizarum diverſa- 
perſonarum ad mer at. de H. prædidt. tempore 
mercat. 775 tent. venientium pro rationabili ſala» 
rio per 105 as tid. Quer. proinde ſolvend. ad dampn. 
Sur non culp. Verdi pro Quer. Dampna 2 d. Miſ. 
4036. The Quettion was, if the Plaintiff ſhall 
have more Coſts than Damages upon the new Sta- 
rute. Reſolved, per Cur. That the Statute doth 
not extend to this Caſe, or other-like Caſes of 
Goods: Sir Tho. Fones 23 2. Smith and Betterton. 
Raymond 4.37. meſine Caſe. For though he reco- 
ver under 403. Damages, yet he ſhall have full 
In Treſpaſs fe breaking his Net, the Defen- +. 
dant pleads Not Guilty. 2 was moved for full W |! 
Coſts on 23 Car. 2. c. 9. But the Iſſue being 
Not Guilty, and there being no Title in the De- 
dclaration, nor not being certified by the Judge of 
Aſſize that the Title was in Queſtion, the Court 
refused to give more Coſts than Damages. 3 Keb. 
P. 121. Earl of Pembroke and Weſhall. 
Treſpaſs (or in ſpecial Action on the Caſe) for 
Battery of his Servant per quod Servitium amiſit. 
Cot hal il prayed Coſts without the Judges ſigning 
the Foſtea, that the Battery was well proved: and 
per Cur. it was granted i in B. R. on 23 Car. 2. c. 9. 
3 Keb. 184. Peake's Caſe, — 
Treſpaſs of Aſſault and Battery. Verdi 8 
the Aﬀaale, and Not Guilty as to the Battery. And 
it was only of a Woman's ſhaking a Sword againſt 
the Plaintiff in a Cutler's Shop, being on the other 
1 _ ie Street. Hales certified the Aſſault well 


proved, 
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Che Law of Treſpaſs. 
proved, and there was no more Coſts than Da- 
mage; and Hales faid, this was not within the 
Statute, unleſs the Battery had been found. 3 Keb. 
283. Smith and Newſham, p. 292. But p. 303. 
the Court conceived no more Coſts be, de incre- 
mento, than Damages. And p. 325. the Aſſault 
only being certified and pipved,. and not the Af 
fault and Battery, it's out of the Stat. 21 Fac. G. 
being that no increaſe of Coſts be. But 23 Car. 2. 

c. 9. makes the Judgment of more Coſts void which 
includes Coſts and Damages that hereby increaſe 
not by the Verdict of the Jury; for the Statute 
never intended that it the Damages found be 30 

and increaſe 1034. that then the Party ſhould have 

full Coſts, as he muſt if the Statute ſhould extend 
to the increaſed Coſts. The Action was begun in 
the Marſhalſea, and removed in B. R. by Habeas * 
Cor pus, and tried there, and Verdict of the Af. 
fault, and not of the Battery; yet ruled no more 
Coſts than Damages. p. 357. Vide this Caſe in 
1 ES. 10295 AI TS © 45” 
Full Cofts were allowed in Treſpaſs begunin the 
Palace: Court, and brought into B. R. by Habeas 
corpus, becauſe the Statute was made for advantage 
of the. Defendants, that they ſhould not be troubled 


WF 


in the Superior Courts. 3 Keb. 423. Gunnel and 


% . © 00 
In Actions brought againſt Mayors, Juſtices of 

the Peace, Conſtables, &. in Treſpaſs for any 

thing done by Virtue of their Office, if Verdict 

hall be for the Defendants, or the Plaintiff there- 

in ſhall be Non-ſuit, or ſuffer any Diſcontinuance 


* . the Defendant ſhall have double Coſts. 


Vaughan p. 113. Stiles Caſe, Vide Stat. 21 Fac. 
e Fac. c. 5. 4 


CAP. 


: 
* 
5 „ 
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Gan XXIX. 
za kuren in Ti 22 and their Entries. 


T* Daſs againſt four. One of the Defondance? 
being an Infant, appeared by Attorney. It's 
erroneous, and the Judgment ſhall be reverſed 
againſt all. Allen p. 74. Trin. 24 Car. Oates and 


Aylett. Stiles Rep. p. 121, 125. Aylett and Oates. 


Judgment in Treſpaſs againſt three. One died 


: hanging the Writ, and Judgment againſt all was 


entirely reverſed. And 5 Ed. 4. 7. a. was de- 


nied for Law. Moot and Scrivener's Caſe cited i in 


| Oates's Caſe. Allens Rep. 
In all Actions quare vi & armis, 95 Judgment 
be given againſt the Defendant, there ſhall be Fine 


and Impriſonment; and the judgment is, quot 


Def. capiat ur, i. e. quod capiatur quouſque finem 
fecerit. 8 Rep. 59. Beecher s Caſe. 
In Treſpaſs vi & armis Judgment is, quod ca- 
piatur; in Action on the Caſe, in miſericordia. 
Bur if the Bill in Treſpaſs. be general, it may be 
uſed either way. Hob. p. 180. Stiles 130. 
Where a Judgment is reverſed for an Error in 
Law againſt ſome of the Defendants, it is reverſed 
(| #gainſt all of them. But it ſeems to be,otherwiſe 
where it is reverſed for a Matter i in Fact, per Rolls, 
Stiles Rep. 12174. 


Judgment on default in Treſpaſs, Fc. ought to 


be recuperare debeat ; and becauſe it was quod re- 
cuperet in Inferior ont it was reverſt for Error. 
1 Keb. 394. Sheffield and Morr. 

The Plaintiff was non; ſuited in Treſpaſs after 
Evidence. The Judgment is, quod nil cap. per 


bilam. It's no Error ; - for of later times all Pre» 
| {idents 
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438 The Law of Treſpaſs. 

idents are in that manner. And further, the | »© 

© Judgment was, quod querens & Plegij ſui ſint in J 
miſericordia pro falſo clamore ſuo, whereas it ought | 

to have been, quia non proſecut. ſunt : for it ought | d 

| not to be pro-falſo clamore, but after a Verdict or m 

judgment on Demurrer, Cre. Fac. 213k | 7 


On Non ſum infor matus, or upon Nibil dicit, | J. 


| - _ - » Judgment for the Plaintiff ; and a Writ. of Enqui- a1 
terry iſſued out, and was retorned. It was moved | © 
that the Writ ſhould not be filed, becauſe the Plain- | ve 
„„ tiff be time off the Enquiry did not prove that ge 
they were his Goods, but proved only the Value | te 
+, -of them. But, per Cur. the Plaintiff: is not bound P 
do prove his Property in either of theſe Caſes, be- 
caufe the Writ commands only the Value to be en- 3 
- quired of. Aliter where Not Guilty is pleaded; Þ 
for then the Treſpaſs is denied, and muſt be proved | co 
and tried by the Jury, and there in that Caſe both Þ 7 
the Value and Property do come in queſtion. Cro. | re 
Fac. 220. Goodwin againſt Welſh'and Over. vi. 
Where there be two Defendants, and the one it 
pleads Not Guilty, and the other pleads another | C 
Plea, or juſtifies, Oc. whereupon it is demurred, | © 
and Judgment is for the Plaintiff againſt the De- fe 
murrant; and a Noble proſequi for the other.” The be 
Judgment as to the Nolle proſequi ought to be en- | H. 
tred, quod eat ſine die. But where it is againſt 
one, Preſidents are both ways. Cro. Fac. 439. | afl 
Evely and Sloley, POET Ng 
Treſpaſs againſt two. They imparle. At the | At 
day one appeared not, and thereon Nibil dicit. | Ye 
The other pleaded in Bar. The Plaintiff replied, | tif 
and a Demurrer joined on the Replication, and | bei 
- adjudged pro Quer. And in the ſame Term a Nolle | tot 
proſequi was entred againſt the firſt, and a Writof | Go 
Enquiry of Damages againſt the ſecond, Per Cur. | 
This Nolle proſequi, or Retraxit againſt one, is as | he 
ſtrong as a Releaſe to one, which is a — 
| | 7 5 0 
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The Law of Treſpaſs: Dey 


of both. Cro. Elix. p. 762. Green and chanel. | 


Vide infra. 


Iſſue and Demurrer i in Treſpaſs. Ven. Fee I 5 | 
ded as well to try as to enquire. Judgment on De- 


murrer for the Plaintiff. © Nolle proſequi entred 


| quoad the Iſſue; Writ of Enquiry awarded, and 
Judgment on this. 1 Sanders 340, 34. Mello | 


and Spateman.\ 


In an Action where PN 8 to 1 reco· 
vered, as in Treſpaſs, c, if the Declaration be 
good in part, and inſufficient in part, and the De- 


fendant demurs upon the entire Declaration, the 


Plaintiff ſhall have Judgment for that that is well 


| ed, and barred for fi 1 efidue. 2 Sanders 379.5 


380. | 
Judgment i in B. R. 9 — che. plaintilf ſhould re- 


"covet Damages for part, and the Defendant capia- 


tur, and that the Plaintiff t in miſericordia pro 
reſiduo tranſgreſſonu. It ſhould have been, Quer. 
nil cap. per Billam pro reſiduo tranſgreſſionis. But 


it was held good. Moor. : Palmer and Sherwood's 8 


Caſe. 
In Treſpaſs of Battery 4821810 two, they plead 


ſeverally and found againſt both: there ought to 
be but one Judgment. Vide ſupra, Cane and 
Humerſton, Tit. Damages. 

In Treſpaſs againſt Three, after Magen it is 
aſſigned for Errot, That one of the Defendants 
was an Infant at the time of the Plea pleaded by 


Attorney. Per Cur. It is Error : Bur being after 


Verdict, it had not been Error if one of the Plain- 
tiffs, for whom it was, had been an Intant; that 


being ſaved per Stat. 21 Fac. and Judgment was 


totally reverſed, x Keb. 940. e &c. againſt 


Godſon. 


If the Defendant be found Guilty of the Offence, 
he is to pay a Fine to the King. 
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330 The Law of Treſpaſs, 
Wote, By the Statute of 16 and 17 Car.2:c.8. it 
is enacted, That no Judgment after Verdift, Con- 
fęellun by Cognovit Actionem, or by Relicta Ve- 
rificatione, ſhall he reverſed for want of Miſere- 
cCordia, or Capiatur, or for that one is put for the 
© - Treſpaſs and 300 J. Damages recovered, and 
Judgment and Error brought of it in the Exche- 
quer- Chamber, hanging which the Plaintiff brings 
Action of Debt in the ſame Court for the 300 J. 
Et per omnes præter Ketling, it well lies; for the 
Record it ſelf is ſtill in this Court, and the Writ of 
Error is a Superſedeas of the” Execution only. 
I Levinz. 153. Adams verſus Tomlins. 1 
© Non informatus, and à Writ of Inquiry of Da- 
mages awarded. I Browne 375. 5 
VNVõn ſum informati al novel Aſſignment, G 
breve d'enquiry awarded. Modus Intrandi 398. 
Simile al Replication, and Inquiry awarded 
ſans aſſigning locum in quo, &c. Modus Intr. 
Sr ͤimile in Treſpaſs and Aﬀault. Mod. Intr. 399. 
| Simile in faux Impriſonment, and Inquiry awar- 
ded. Mod. Intr. 399. 5 TILE | 
Nil dicit al novel Aſſignment, ove Inquiry 
awarded. Mod. Intr. 399. Wc 
Smile al Replication ove Inquiry. Mod. Intr. 
S.imile al Narration. ove Inquiry awarded. 
Mod. Intr, 400. | 
Simile in Aſſault and falſe Impriſonment. Mo- 
da Intr. goo. Pl. gen. & ſp. 619. 
Judgment per default. 1 Browne 375. | 
2 Demurrers & & Venire Fac. agarded en A. 
fault, Fudgment pro Def. ſans notice del Iſſue. 
I es 50. _. | 
Judgment pro Querente in Tranſ. cum exit. 
81iat. ad barrams lompſ. 457 
Th, Judgment 


__ 


* 


Judgment in Tranſ. ubi Curia mitigat. dampna 
per Furat. a ſſeſſ. Tompſ. 457. 1 
Judgment pro Quer. puis rdict. Mod. Intr. 
400. e 
Judgment ſur Breve d Inquity in Tranſ. Mod. 
Intr. 40 1 „ß IS WY FS 
Simile in Treſpaſs, Aſſault and Impriſonment 
continued per non miſ. Breve. Mod. Intr. 401. 
Entre 15 Nolle proſequi verſus le Def. ſimul cum. 
Modus . g e 


Proceſs Judicial. 
Ca. Sa. in Treſpaſs and Aſſault. Mod. Intr. 


402. the : " 

Ca. Sa. ſur Nonſuit. Mod, Intr. 402. 

Ca. Sa. for ſeveral Damages in Treſpaſs and 
Aſſault. Mod. Intr. 402. | 


Simile in Treſpaſs and Aſſault. Mod. Intr. 40 1. 
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8 and he pleads to one part in Iſſue, 


8 3 Law of Treſpaſs. 


8 A P. XXX. 
What will be a 4 good Diſcharge of Ti 2 


paſs or Me 


DEATH. 


P Treſp 1 ho * Ie: to the Goods of the Te- 


aror f in the Hands of the Executbr, if the 


Executor after dies, his Executor ſhall not have 
an Action of Treſpaſs for this; for actio moritur 


cum perſona. Vide prius, 1 8 H. 6. 22. b. contra. 
If one beat my Servant, and afterwards he dies, 

ſhall have*Treſpals ; : aliter, if my Wife. Vide 
ſrgrs Huggin?s Cale. 


And if one raviſh wy Wife, apd my Wife * 
I. aß have an Action of OTE 1 


r * 
"IF" * 


B 48 of the Party, as Releaſe or Adt in Law. 


: Releaſe to one Treſpaſſor diſchargeth all. Vi de | 
Zu. Bar by Releaſe, Hobart p. 66. 


After "Treſpaſs done on my Land, if 1 Alien 
the Land, I may have Treſpaſs for the Treſpaſs 


made . 19 H. 6. 28. b. 


If Bailee of Goods bring Treſpaſs and the Bailor 
brings other Treſpaſs, he which firſt Recoyers 


hall ouſt the. 25 of the Action. Vide Prius. 


Where a Man hath a perſonal Action againſt 
two Defendants, if they plead ſeverally, nd he 
be Non-ſuit againſt the one before he hath Judg- 
ment againſt the other, that he ſhall be baried 
againſt both, for it works in the nature of a Re- 
leaſe of the whole; but where there is but one 


and 


a 
d 
1 
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a 
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The Law of Treſpals. N 


Non · ſuit for one point, and proceed for another. 
Hob. p. 180. Slowley and Evely. 


Treſpaſs of Aſſault and Battery the laſt day of 


Oct. 10 Fac. The Defendants pleads, That he 


and 6ne other in the ſaid laſt day of Oct. did 


joyntly enter into the Plaintiff's Houſe at S. and 
Kg then and there Aſſault the Plaintiff, and that 
afterwards, (viz.), ſuch a Day and Year the ſaid 


Plaintiff did by his wricing Releaſe the faid R. of 


all Any Cc. and avers it to be the fame Treſ- 
pals, ec. and the Plaintiff traverſeth, without this 
that the Treſpaſs was joyntly done; and Demurrs 


on the Plea. A good. Plea: Satisfaction by one. 


is ſatisfaction mn all, and the Plaintiff cannot 
have ſeveral Damages, but one Damage againſt 
them all. 1 Bromnl. Rep. 196. Cock and Fen- 


nan. Vide A a: per voſme de Cock and 


Fenner. 
FJ. S. was 15 7 in C. B. for a Battery ſuppo- 


ſed to be done in London; and the Plaintiff had 


Judgment and 30 J. Damages, and FJ. S. was 
taken in Execution for the ſame; and afterwards 
he and two others were ſued in B. R. for this 
Battery ſuppoſed to be gone in C. H. And Judg- 
ment was againſt them, and it appeared that this 
Actiqn and the Action in C. B. were for one and 
the ſame Battery; and that the Plaintiff had ac- 

| knowledged ſatisfaction of the ſaid Judgment to 
F. S. in C. B. and yet againſt Law he had ſued 

to have Execution of the ſaid Judgment, ec. 


this was ſiirmiſed in Aud. qu. by all the three. It 


was moved (on Ben reg for the Defendant in 
the Aud. quer. That this cannot be ſurmiſed, be- 
cauſe the one Recovery being in London, and the 
other in C. H. it cannot be intended to be one 
and the fame Battery. Per Cur: The Action be- 
ing Tranſitory, it may be laid i in what County 
2 4 the 


and to the other Demurrs, the Plaintiff may be | - 


. 


— . ¶ ͤ 3ↄvẽ˙ 5. — 
= _—_ 


TChe Lam of Treſpaſs, 
the Plaintiff will; and it being averred by the Re- 


cord to be one and the ſame, and this being con- 


feſſed by the Demurrer, the Plaintiffs are not ſuch 


Strangers to the Record, but they may have a 


benefit of the Satisfaction by the ſaid Record, 
and becauſe they are all parties to the Act, the 
Law gives them Liberty to take Advantage of 


any one of their Acts for the others Diſcharge, as 


in Caſe of a Releaſe. Cro, Ca. 443. Corbet and 
e 2 

Trefj vaſt brobijphir wa a one e Pleads Non 
culp. and upon the Iſſue and Verdict for the Defen- 


dat. And judgment by default and Writ of 


* of Damages againſt the other two; and 
upon judgment for the firſt Defendant, and Judg- 
ment for the . againſt the other two, they 
only brought the Writ of Error, and Aſſign the 
want of an Original. And though there be a 
Verdict in the Caſe, it is not cured by the Stat. 
the Verdict being for: the Deſendant and ſo out 
of the Caſe. And fo it is, as if the Action had 
been brought only againſt the; but il the Verdict 
had been for the Plaintiff apainft the firſt Defen- 


dant, this had been aided by the Statute; for the 


want of an Original quodd all is cured where an 


Verdict is for the Plaintiff: And tho? the 5 of N 


Error be brought by two without the third, 
its good, for he may not be joyned, for he belag 
acquitted, and Judgment for him, he cannot ſay 


the Judgment is to his Duge 1 Levin a o. Can- 


Lon 3 and ie, 8 


4 


T'H E 


A. 

Patcinine of Writ of Treſpaſs, and for 
what Cauſe | 31 
What Pleas in 2 __ 
Acceſſaries in Treipals- 4 i -- | 20 
One that commands a Treſpaſs - We 
Difference between an Action on the Caſe, and 
an Action of Treſpaſs 2 
A meer Action on the Caſe may be Vi & Armis 

3, 
i Where Treſpaſs ſhall be Vi G Ar mis, and 25 
nac, 4 22 


| Laying the Action of Treſpaſs as to Time and 
Place, and County, &. The difference be- 
tween local and Tranſitory Treſpaſſes 35 
Action on the Caſe for refuſing ſufficient Bail, and 


not Treſpaſs 27 
Action in another Court depending for the ſame 
thing pleaded in Barr alt 259 
Recovery in other Action pleaded in bar, vide 
Recovery | ibid. 
Bar by default or Act of the Plaintiff himſelf 
255 
What 


The I N D E X. 
What A055 amount to a Treſpaſs, and what not 


879 

| Treſp if by Adminiſtrators, and the Count 72 

Agilter ſhall have Action of Treſpaſs 78 
Teeſpal againſt an Alien lies N 


Bar by Amends. for an involuntary Treſpaſs per 
W 21 Fac. cap. 16. how to be s 


8416 

g 8 Birit to Treſpak by Ancient Retains, 9 424 
Anglices in a Declaration, the Rule for them 

WF 45 


Apprentice, vide Servants. Pl 


Bar to Treſpaſs by Arbitrament, and how to be 


pleaded le by 


l 


246 
Bar by Amercement . n vey 
Aſſault and Battery. What amounts to it 
Action for the En and Battery of the Wit: 
8 
85 what Caſes t to join ſg "py how to clara: and 

| Judgment ___ #bid.94. 
- Action againſt Baron and Feme for the Wile% al- 


faulting of another 62, 63 


and not the Father for his Son's Aſſault 79 


What amounts to an Aſſault 5 8 IE 
:  _Whar ſhall be ſaid a Bartery ** 33 
5 Pr eſidents of Counts in Aſſault, Battery, Was 


ding and Impriſonment, and of Pleadings there- 


1 922 934 

Several Pleas in Juſtification to Aſſaulrand Battery 
| 3 
| What Pleading i in Defence of a Man' s ſelf is 5 
. 97 

1 Of the Plea of Son fant; Dale the Mates 

—_ ' - of it, and where it's a good Plea, and 3 5 
not | . 96 

The Form of pleading i it ; *\- TY 


5 | . What! 


Son ſhall habe an Action of Aſſault 5 5 Battery, 


OR | WO dd WU % ft. id C3 


u 


The INDEX ** 


In Defence of his Goods, Lands ad W 


Juſtification in Aſſault, Cc. for Publick Good, 


e 


What Pleading ſhall be good in Defence of his Re- 
lations 98 


for hindring Miſchief or preventing Indecencies 


180 
JuNification by moderate Caltignin as Servants, 

Scholars, &c. 2 
Juſtification by ſerving Proceſs 103, 104 


Juſtification by Proceſs out of an inferior 2 


of Record 


the Declaration | 100 
Pleas by way of Excuſe of Aſſault and Battery, 
as in muſtering of Soldiers, Maſters of De- 
fence, G. "L205 


Where an Action of Aſſault and Battery is to be 


laid againſt Officers, Conſtables, % 125 


YT 
AP gent. 


Traverſing the Time of the Aſſault, &c. hid! in 


Of the new Aſſignment in Treſpaſs the Nature 


and thè Reaſon of it 164 


Defendant may not take Iſſue to the Place newly 
aſligned | ibid. 


The new Aflignment ſhall abate the Writ, if it 


be ill | n 
1 Where the Plaintiff ſhall mills 2 new Aſſignment, 


and what ſhall be A | good Aſſignment and what 


not 


I FO ; 
Prefidents of new Af ignments and Pleading 


e 
Treſpas les againſt one e Attainted ES 
Treſpaſs by an Attorney 7,0 
It lies againſt an Attorney by Bill 2.8 


lt lies by an — W an * 36 


1 


The INDE X. 
Of Expreſs Averment in the Declaration, and not 
6 witha Quod cum 


47 
Tae or Licence given by the Law abuſed 
makes a Man a CEN. 20 


B. 


Sp al Bail given in \Treſpaſ for the mean Pro- 
"Gig vide Meſne Profits. 


5 Action on the Caſe for refuſing Special Bail, and 


not Treſpaſs. _ 78 


Baylee ſhal have a general Action of N 


againſt a Stranger 

If Baylor and Baylee bring Action for the Good, 
he which firſt recovers ſhall ouſt the other of 
his Action 88; ibid. 

Treſpaſs againſt a Baylen | 88 

Sheriffs Bailiffs. vide Tit. Juſtification 


Of the Common Bar in Treſpils, and the Reaſon 


of it 164 


As to Bars in Treſpaſs vide Tit Juſtification, 4 


per totum Joorſ im. 


Baron and eme. 4 


| : Treſpaſs brought by Baron and Feme, where they 


Treſpaſs againſt Cone of Bankrupt 91 


What] 


ſhall Joyn or not 58 
By Baron and Feme for Aſſault of the Wit 
vide Tit. Aſſault * 6 8 
Treſpaſs on the Wife's Land how to be bn 
n Ves againſt Baron and Feme 83 
hat ſhall be ſaid a Battery, vide Tit. Aſſault 
Treſpaſs againſt a Biſhop, Ga ibid. 
Treſpaſ. as to Birds 134 
Treſpaſs de Boords 128 
Of Beams and Weights  #bid, 
Treſpaſs by a Biſhop 70 


Treſpaſs as to 5 e Peron in Chen Capt. 
Aſportat. Diſtritt. Cc. with Forms and Prefi- 
' dents | ibid. 


The INDEX 


What ſhall be ſaid to be a Battery | 93 
3 de Bladis & Herba. „ 
C. 


Treſpaſs againſt. a Maſter in | Chancery by Bill 


and Pleadings and Iſſue tried in B. k, 91 
Treſpaſs by Church-Wardens, and tor what and 


how to declare „ 60 


Treſpaſſes done to Chattels Rivals; ; as taking away 
a 0 Son and Heir N Priſoner, G. 


129 


Treſpaſs as to a 2 art, and Curt and 5 ibid. 
Juſtification as to ( 5 Parks, Warrens 222 
Ot Continuandy's i in Ms vide Tit. De- 


dCälaration. 


Treſpaſs wn Commid oners of Bankrupts 


91 

Treſpaſs as to Conftables, 2a Tit N 
Colour in Treſpats „ 15 
The Reaſon and Nature of it ibid. 
What ſhall be ſaid a good mg, and what not 
| 156 
Where, Colour ſhall be given 157 
. Where Colour thall not be given 259 

. Commoner. 


Treſpaſs by a Comte againſt his Lord 80 


In what Caſes a Commoner ſhall not have an 


Action of Treſpaſs againſt an Eſtranger ibid. 


Treſpaſs againſt a Commoner and for what id. 


Commoner cannot kill the Lord's Coneys 
Juſtification in Treſpaſs by reaſon of Common, 
by Grant or Preſcription | {2207 


Tref? 


The INDEX. 


| Treſpaſs of Coals 3 138 | Of 

Of Cloaths ibid. Int 

Of a Cheſt. 70 ibid. II 

Treſpaſs by Tenants in Common 76 | 

Juſtification by "Tenancy in Common 185 | Dt 

Command traverſable | W 

4 | . Treſpaſs by Commiſſioners of Sewers, 82 
13 F by Entry for Condition broken 5 
3 | "4.2895 Be; 
_ 1 by Coen and how to be pleaded | 3 W 
= 0 Treſpaſs lies againſt Bodies Corporate, and how N 
I 7 8 ; 
Treſpaſs . Corn and Grein,, and about nt Ce 

growing 140 bg 


- Treſpaſs by a Copy- holder age his Lord 74 A. 
nh . Againſt a Stranger and for what, and before Bis Al 
= | 3 by Deſcenn „„ 7 


|| WH | Bar by Title of Cuſtomary Lands „ 
= - _ © nar by Cuſtames, By-Laws . en 251 E 
. Cuſtom traverſable = EC. ET 
1 | Coſts in Treſpaſs, and where full Caſt nd where | 
1 Bar by Tenants by the Courtsly | 55 3 Ol 
in Continuando 255 th "=> x 1 C6 
. 
= of I in Treſoab RE CER | 32 11 
1 5 Severing the Damages Where they ſhould be entire _ 
i1 Finding Damages entire where they ſhould be © B) 
3 verre 341 | Ju 
WW Several — which ſhall aſſeſs the whole Pa- B. 
| | mage | 326 B 
4 Election of Damages ibid. Jt 
Of the Writ of r of N and the 5 
management of it 327 


F 


8 
d. 
. 
6 
3 


Certainty as to Words; N Number, Kinds 


„ r eee 


Adiunc &- ihidem, how to th SEIRES] ibid. 
Forms of Declarations in B. C. and B. K. 50 
The Plaintiff need not make any Title in his De- 


The IN DEE 


of Mitigation or increaſe of Damages 329 
Incluſive Damages — 8 
The Jury giving more Damages than ought to be, 
how it affecks 341 
Declarations in Lreſpaſs | e 


i Where! it Mall be Pretij or Ad valenciam 38 


- 5 


wut Of Vi 5 e 


Where Property Poſſeſſory muſt be laid in ebe 


Plaintiff, and by what Words 40 
Variance between the Writ and Declaration 41 


43 
Anglice's i in Declarations. 4 1 TEAS 


Alia enormia ei intulit, bow to be expounded 


48 


claratiom the ſame being a poſſeſſory Action 
hid. 
Of the Sim] cum, and the Effect of it  50,5E 


 Continuando, how io be laid 5 51 
4 Cominuando, of what it lies, and of what not 
hid. 
Treſpaſs by Dean and Chipwr® ED + 
Freſpaſs againſt Dean and Chapter 89 
Demurrer where to be ſpecial 1384 
Bar by Delivery ad Cuftodiend*”  - 228 
By Delivery in Satisfaction of a Debt bid. 
Juſtification by Diſcent 186 
By Demiſe or Re- entry for Rent 188 
By Deviſe . ibid. 
Juſtification by Diſtreſs for r 
Suit of Court 194 
Damage Feſant 4 3 195 
Preſidents | 197 


/ Diſcontinuance 
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The IND E xX. 


Diſcontinvance in Pleading, as Omiſſion in J 
pleading to ſome things in the Declaration, and 
2 not juſtifying for the time 240, 2411 
Treſpaſs brought by the Diſſeiſee 8 
What amounts to a Diſſeiſin and what not | 7] 
1 Diſſeiſee ſhall have Treſpaſs for The mean Profit, B 
q and how. Vide Meane e . 3 J 
; Treſpaſs about digging of Soil 176 EF, 
_ Treſpaſs about Dogs IT @ 
Of Dogs! chafing Beaſts without Incitation N 
Juſtification by Damage feſant 1 97 
= Treſpaſs againſt a Diſſeiſor oy 9 - 
j a} Juſtin we . „ 168 1 
N RINGS. | WE. | Ju 
Wherein Ticfoal differs Ro E n s 
What is a good Title in Ejectmenr i. B 
i The Nature of Eje&ment "ou 12 B 
| _ Treſpaſs by Tenant by Elegir ,. = 
Entry. Vide Tit. Juſtificatinnn 1E. 
Where an Action of e lies not vine 
. 
Where a Man may have an Action of Trefpats 1 
43 without Re-entry A EO: $- Gi 
'F 1 Caſes Entry into > another Nan Lane 
3 Iuſtifiable 174 ＋ 
= : To re-take his own Gods and Chattcls,, and I 
3 | where mat... -: | one LL Iu 
_ - Of. Treſpaſſes about Pies, and Jufliication 
| about Eſtovers f 81 ju 


| = - ; Treſpaſs brought by Executors 220 Adminifira- 
; tors, and in what Caſes, and how to declare 


71 s 
Executor ſhall have) Treſpaſs before, Probate T. 

| ibid. 
Treſpaſs for a Tort done to the Teſtator lies not || Jul 
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and sf Engiifh Preſidents in Glerkſhip, tliat are 
mo generally uſed in every Day's Practice. 1210. 
. The Practick Part of the Law, ſhewing 
ö dhe Offer of an Attorney, and 2 Guide: for Soli- 
- citors in all the Courts at Weſtminſter, Oc. The 
 folirth! Edition with Additions. | 
10. Modus Intramdi placita Gineritls 17 2 | 
ring -Clerk's Introduction. 8 v0. the third Edition. 
11. Tryals per Pair, or the Laws of England | 
concerning Juries 8 00. the fourth Edition. To 
Which is now added Tryals per road, in Capital 
Matters, e, 1 
2. Modern 8 or ing 


$ - improved: gro. The ſecond Edition with Addr. | 


org 8 
Rules and Orders in he High Court of | 
> | Chancery and Exchequer. 12199. __ 

14. A Table of Fees of all the Courts at Weſt- 


aged. The third Edition,” corrected, with c con- 


1 Addigiþns. 8 Price 15. 6 4 


15. The Reports of Sir Creſwell Levinz, Rae 
18 FR of the Juſtices of the Court of Common 
Pleas at Weſtminſter, in French, from the 12th” 
Lear of King Charles the Second to the 8th Year. 
of the Reign of the late King William the Third; 
in two Volumes Fol. Licenſed by the Lord Keeper 
and all the Judges. 

16. A Collection of ſpecial Entries, of Decla- 
rations, Pleadings, Iſſues, Verdicts, Judgments; 


and of other Matters referring to the Caſes in Sir 
Creſwell 
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| | Creſwel Levinz's Reports, with Notes and Re- 
| ferences to the Reports and Entries of all the Law © 
written by the laid Sir Creſwell Levinx; together 
, with ſome Modern Entries in the 1oth, 11th, and 
- 12th Years of the Reign of the late King Wi Liars 
| the Third, ſelected from his Books. Fol. | 
57 Sir Orlando Bridgmans Conveyances, the 
Editien with large Additions. Fol. 
18. PE Fendorff of t e Law of Nature and Na- 


+ tions, in er Books. Fol. 


19. Raymond's Reports. Fol. 

20. Les Reports de Edw.. Coke P Attorney Gt- 
neral. le Reign. Des divers Reſolutions & Fudg- 
ments donez, avec graund deliberation, per les Tie: 
reverend Tudges & Sages de la Ley, de Caſes & 


Matters en Ley queux ne fueront unques reſold 
ou adjudges par devant : Et les Reaſons & 7.0 
des dits Reſolutions & Tudgments, durante Tre- 
ſheureux regiment de Tre. iluftre & Reno: 857 
Elizabeth, le Fountain de tout Fuſtice, & la V 
de la Ley. Avec References al routs Livres del 
Common Ley, cybien Ancient come Modern. In 
Eleven Volumes in Folio; with a new Table to 
the whole. Price in Quires 3 J. 105. 

21. (Calep Argued and Decreed. in the High 
Court of Chancery, from the.12th Year of King 
Charles II. to the 3 1ſt. Fol. Price 12 s. 

22. Ordines Cancellariz : Being Orders of the 
High Court of Chancer y, from 1 2 firf® Year of 

King Charles I. to this preſent Hilary-Term, 1 697.  - 
Examined by the Original Orders. To which is 
added, the Rules and Orders of the Court of Ex- 
chequer. 12m. Price 3 5. 8 
23. The Compleat Sheriff, wherein is ſet forth 
his Office and Authority; with Directions how 
and in What manner to execute the ſame according 
to the Common and Statute Law of this Kingdom 
which are now in Force, and the a and 

| elo. 
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: © Refolutions of the Judges in ſeveral Caſes in the 
ſeyeral Courts at Weſtminſter relating thereunto : 
IJI«s which is added the Office and Duty of Coro- 
ners. In large 8 v0. Price 5 5. 
24. A Compendious and Accurate Treatiſe of 
' Fines. upon Writs of Covenant, and Recoveries 
upon Writs of Entry in the Poſt : With ample 
. and copious Inſtruction: how to draw, ackno - 
ledge and levy the fame in all Caſes. Being a 
Work performed with great Exactneſs, and full 
of Variety of Clerkſhip. The third Edition; 
W berein the former are reviewed, corrected and 
+  inlarged. With an Addition of ſeveral Preſidents, 
and many Obſervations, Rules and «Caſes. con- 
CFerning the Effect and Operation of * ines 1 Re 


ies. 8 V0, 


1 5 he 8 Hiſtory, [If the Building: 
. ol theEny to the perfect Settlement of the Em- 
=” pPire by Auguſtus Cefar, containing the ſpace of 

2727 Tears. Defigned as well for the underſtand- 
ing of the Roman, Authors as the Roman Affairs. 
The Third Edition, carefully reviſed and much 
improved By Lawrence Echard, A. M. of Chriſt- ' | 
College in Ca , Vol. che Firſt. In 8 o. 
Priee 5. J 
26. The Rowan Hiſtory from the Seulecbent 


an of the * pire by Auguſtus Ceſar, to the Remo- 
n val oft 
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Imperial Seat by Conſtantine the Great; 
containing the ſpace of 355 Years. Vol. the Se- 
. cond. For the Uſe of his Highneſs the Duke of 
| Glouceſter." 2 Edit. By e Ecbard, A. M. 
Prebengary of Lincoln, and Chaplain to the Right 
Reverend James, Lord Biſhop of that Dioceſs, 
Bn V0, Fries 64. 3 
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